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Aciministrative Law Process:
Better Maonagement 1s Needed

Federad executive departments and agencies
process a larger case load than U.S. courts,
aftect the nights of 3 larger number of citr
zens, and employ mere whan twice gs many
Adminisiratve Law Judges a5 there are ¢itive
judaes in Federal trial courts.

Adnistrative Law Judges are urique Federal
empioyees. By wvinue of nonspecific legis-
{ation, they are free 1o perform without struc-
tured evaluation in 2 complex administrative
law field.

There are two major causes for delays in tha
administrative procecs-extensive agency
review of Administrative Law Judoes' deci-
sions and the use of more complex judir sl
procedures than necessary 1o resolve some dis-
putes. Ineffective personnel management of
Administrative Law Judges is siso described
and recommendations made 1o improve their
productivity and performance.
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To the President of the Senate and the
Speaker of the House of Representatives

This report points out twoe causes for delay in the
administrative process--extensive agency review of Adminis-
trative Law Judges' decisions &rd use of more complex judi~-
cial procedures than necessary to resolve some disputes.

The report azlso discusses the percgonnel management situation
wnereby Administratlve Law Judges are free ta perform with-
out structured evaluation by wvirtue of nonspecific legisla-
tion and are practicaliy assured lifetime tenuro upon initial
appointmert.

This review was initiated at the request of Congressman
John Moss. Ag he requested, we did not obtain formal comments
from agency officials; however, we discussed the report with
them and considered their comments.

We made the review pursuant to the Budget and Accounting
Act, 1921 {31 U.S.C. 53}, and the Legislative Reorganization
Act of 1370 (Public Law 91-510).

Copies of this report 2re being sent to the Honorable
John E. Moss, House of Representatives; the Director, Office
of Management and Budget; the Chairman, U.S5. Civil Seuvice
Commission; and the various Secretaries, Chairmen, ands
ministrators of the agencies listed—im appendix I.

<4
Comptroller General
of the United States




i CO4PTROLLER GEHMPRAL'S ATMINISTRATIVE LAW PROCESS:
‘ REPORT 10 THE COHNCGREYS "BLTTER MANAGEMENT IS NEEDED

The lengthy and costly formal orocess
throuoh which most administrative disputes
in th2 Pederal Government are formally ad-
Judicated can be ipproved. Cases can de
adijudicated more expeditiously and the Ad-
ministrative Law Judge~-a pivotal ficure--
can be made more effective.

More than 1,000 Administrative Law Judaes,
, with virtvally guaranteed tenure until re-
ticement, 1/ secrve in 28 sgencies as guasi-
judicial officers oresiding at formal ad-
mirigtrative hearingc to resolve disoutes.
The Federsl exvcutive departments and agen-
cles collectively process & larager case
load than 0G.S5. cocurts, affect the rights

of more citizens, and employ more than
twice as many Administrative Law Judges as
there are active judges in Fedsral trial
courtg., The administrative -djudicatory
process costs the Federal Government and

i other involved varties millions of dolliars
each year. There are also intanaible costs
such as injuries and hardships, which can
result from dclays in the process.

; ’ The Administrative Procedure Act sought to
{ insure the former hearing examiners--now

? designated Administrative Law Judoes--
judicial capability and eobjeccivity bv
preclvding agencies from evaluating their
performance and by assigning responsibility
for determining their aualifications, com-
pensation, and teaure to the Civil 3ervice
Commission.

— — -
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1/Unlike Federal judges who have lifetime
tenure, Administrative Law Judges have
tenure only until retirement.

Jear Sheel. Upon removal, the report
Ccover date shouk! be noted hereon
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Administrative Law Judges are reauired to
conduct hearings and make decisions independg-
ently of agency influence or interference.
However, the final denlsion rests with the
agency as the Adminiscrative Law Judges are
bound by agency rules and prior agencv deci-
sions. The agency, by adonting, modifving. or
reversing the Administrative Law Judges' de-
cisions, renders final administrative deci-
sions which can be appealed to +the U.S.
courts., This distinguishes Administrative

Law Judges f{rom FPederal iudges whose decisions
are final and have the force or law unless ap-
pealed to a higher court.

Questions have surfaced as to whether all of
the more than 1,000 Administrative Law Judges
are performiag functions in the mode and with
the responsibility normally asscciated with
the title "judge."” The aguestions arise when
the administrative process and case complexity
of the requlatory agencies are comvared with
the nonrequlatory agencies. GAO is planning
to review this particular issue in the near
furure.

OPPORTUNITIES TO IMPROVE
THE ADJUDICATION PROCESS

Although the Administrative Procedure Act

was enacted “0 resolve conflicts promptly

and fairly, timely decisions are not being
made because the process is burdened with

extensive reviews and more complex, judi-

cial procedures than necessary.

Agencies review Administrative Law Judges®
decisions because

--they want to maintain decision and policy-
making authority and

--in some instances, short of such review,
agencies have little assurance that
Administrative Law Judges’ decisions
are reasonable and in accordance with
agency policy.

while agencies have the authoritvy to review
Administrative Law Judges' decisions, the

ii
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ovrocess at some is burdened unnecessarily
with multiole layers and numerous agency
personael. Thig increases the time recuired
to reach a final decision by hundreds of
days and the cost by millions of dollars.
Delay alsc has other effects:

--Unfair labozr practices may centinue to
exist.

--Licenses may not be qranted to overate
businesses.

-~Health anu safety violationz may ao
uncoerrec’ed.

-;Individuals may not be grented rightful
claims for benefits.

Tnese multilayer review processes also
raise doubte that the act's goals--making
Administrative Law Judges an important
factor in the decisioun procers and assuring
that agency views are not beirg unduly em-
phasized or secretly sabmitted--~are beina
achieved.

Some disputes are subjected to the act's
formal adjudication procedures when it ap-
pears more simplified procedures offer
viable alternatives. This occurs orimarilvy
because criteria does not exist to show
when formal Administrative Procedure Act
procedures ate required to guarantee due
process. The result has been

~~a significant increase in the number and
types of cases being formally adjudicated,

--an increase in the number of Administra-
tive Law Judges reauired to hear them,
and

--gxtensive delays which can deprive rather
than guarantee due process to the parties
involved.



AGENCY PERSONNEL MANAGEMENT SYSTEMS

ARE NOT PARTICuLARLY EFFhCaIVE

Llthcugh Administrative Law Judges are
age.cy employees with virtually guaranteed
tsnure until retirement, the Administra-
tive Procedure Act specifically preclides
agencies evaluating the verformance of Ad-
ministrative Law Judges. This persounnel
management function was not assianed to

any other organization or person. Evalga-
tion, to include developing cbiective
standards, is critical to an effective
personnel management system. Without it,
it is difficult, if not impossible, to meet
most other major personnel wanagement needs.
CAQ found that agencies are unable to

~~identify unsatisfactory Administrative Law
Judgers and take personnel acticn,

--make effective use of Administrative Law
Judges to assure maximum productivity,

--plan adequately for Aduinistrative Law
Judge requirements to meet workload,

--provide the Civil Service Commission with
information to determine the adeouvacy of
its Administrative Law Judges certifying
practices,

~-~develop Administrative Law Judages to their
maximum potential throuch training or
diversity of experience, and

--establish appropriate management feedback
mechanisms to determine the effectiveness
¢of an Administrative Law Judge personnel
management systen.

THE CIVIL SERVICE COMMISSION'S ROLE

NOT CLEARLY DEFINED

——— A e i T i e — =

While the Administrative Procedure Act
assigned the Civil Service Commission
responsibility for determining Administra-
tive Law Judae qualification, compensztion,
and tenure, the legislation is silent on

iv
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whether the Commission is to carry out
its normezl Pederal personnel management
responsibilities, such as issving quide-
linesa for agency use and evaluating
pvericdically ageacy systems for com-
oiiance. The Commission has been re-
luctant to perform its normal functions
and has been of little help in assist-
ing agencies to resolve Adninistrative
Law Judge personnel management problems.

] i i1 a2
Because the Civil Service Commission does

net have access to information relating to
tdministrative Law Judges productivity and
use, it has virtually no basis to evaluate
agency reqgquests for addiitional Administra-
tive Law Judges. The Administrative Con-
ference of the United Statea is gathering
Administrative Law Judges productivicy
data to develor a caseload accounting sys-
tem, This could aszist the Commigcion in
this area.

The Civil Secvice Commission must approve
the use by agencies of selestive certifica-
tion to hire Aéministrative Law Judaes.
This involves establishing Administrative

. Law Judge experience requirements. Gen-

erally these are obtained by working for,
or practicing before, the agency estab-
lishing the requirements. Eleven aqgencies
have selective certifircation authority,
some for over 23 vears. However. the Com-
mission has not required these agencies

to justify the continued need for this
authority. Extensive use of selective
certification raices doubts about the im-
partiality of Administrative Law Judges
selected under this process.,

RECOMMENDATIONS TO THE CONGRESS

The Congress should amend the Zdninistra-
tive Procedure Act to:

--Assian responsibility for periodic
evaluation of Administrative Law Judge
performance to a specific organization.

e T T T



The responsible organization could be
the Civil Seuvice Commission by itself
or as a part of an ad hoc committes Com-
posed of attorneys, Fedoral judages,
chief Administrative Law Judges, agency
officiale, and the Administrative Jon-
ference of the United States.

-=Clarify the extent to which the Cnmmia~
sicn can perform ite normal personnel
management functions Iin the case of Ad-
ministrative Lew Judges-~-~issiing pergonnel
management guidelines and evaluating
periocdically agency comoliance.

-~-Egstablizh an initial protationary period
2f up to 3 years and oo eliaminate immedi~
ate, virtuvally guaranteed, appointment
¢ad tenure,

The Congresg shruld also:

--£gtablish criterig for decidina what
degree of formality is resuired to pro-
vide fair deci-ions in different tvpes
of administrat:ve disoutes and amend the
Administrative Prorcedurz Act ang other
legislation as necessary to clarify the
agencies' power to adopt streamlined
adjudication procedures.

--Amend other legislation as necessary to
provide for standards of review y!ong the
lines outlined in Public Law 95-164
(91 Stat. 1290, 1314) wanich afforded Ad-
ministrative Law Judges' descisions at one
Commission greater finality.

~-See that each agency enploying Adminis-~
trative Law Judges has taken steps to
establish performance standards before
additional Administrative Law Judges are
given to agencies.

RECOMMENDATIONS TO THE

BE*DS_OF AGENCIES

Faderal agencies, commissions, and boards
zeploving Administrative Law Judces (see
Aap. I} should
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~--ggrabiigh procedures which would vreclude
sxtensive revicey of Administrutive Law
Judges® decisions,

~—gstatlish o.e central body to conduct caze
rev.ews when necessgary, .

~~es5.2biich objective performence standards
delineating what is expected of all ag-
ministrative Law Judges in terms of cualitw
andéd grantity of work, aund

~=gag that an effactive financial diaclo~
sure sygtem is jmplemented.

The chie® Administrative Law Judge at each
agency, commigsion, or board should review
the procedures by which cases are .ormally
adjudicated to determine if gzimpiifisd pro-
cedures can be usged, The accomplisbments

antd progress toward meeting eich of the above
recommendationg should Le vepsrted to the
cognizant congressicnal committees.,

RECOMMENDATIONS TO THE CHAIRMAL,
CIVIL® ScRVICk C“VﬂI$JIOh

The Civil Service Zommission should:

-=Encourage and ag~ist the Acminigtrative
Confereace in .ts efforte to develop an
Adminisrvrative Law Judge caseload account-
ing system.

~~Reexamine the need for selective certifica-
tion at the 2gencies where it is currently
in use and evaluate future reguests for
its use on a case-by-case bhasis.

GAQ did not obtain formal comments on this
report from zjency officials. However, GAO
discussed the report with them and considerad
their comments. Some of these cfficisls felr
that because GAQO did not review all zgencies
employing Administrative Law Judgesz, GAO's
observations may opvly in differing degrees
to individual aJencies. Nevertheless. there
wasgs general aureement that reform was needed
in this area.

. ‘ vii
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administrative juatice of trousands ¢f citizens and business
flrma,. Aocording to the adminisurative officer of the (LS.
courtes, federal executive departments and agercies collec-
tively process a trrger caseiocad than the U.8. courts, af-
fect the rishte 4f more clitizens, and employ wore than twice
as maly ALJS as there zre active judges in the Federal trial
courts. As recently reported by the Senate Connittee on
Governmentasl Affairs: i/

mR % % while the annual Federsl budget for regulations
is almost $3.billion, estimates of the total custs of
veqgulation to private and public sector range from

516 to $130 billign., & * =°

With respect to the §3 billion annual budget figure, the Com-
mittee peinted out that a week's delay in the normal process
would increase costs by about £33 million annually; a month's
delay by about $200 million. The Committee alse noted that
delay:

#R % % ipflates legsd fees and other costg of partici-
pation, increases the expense of doing business which le
parged along to consuwmers, disconrages businesy inves(-
ment, and resulis in mazor health costes velated to need-
iess injuries and deachs., * * *V

While cost figures directly rvelated to the adiudication
process are not generally avalleble, it is fair to say, based
on the magnitude of the totdal cest cited above, that they
are substantial. In this regard, at the Occupatisnal Safety
and Health Review Commission {OSHRC)=--a relatively small
agency emploving about 188 people whose sole function {¢ to
acjudicate disputes involving health and safety issues—-
costs fcr AlJs snd agency review personnel for fiscal vear
1976 amounted to approximately $3.%5 millicn.

If past trends continue--and indications are that they
will-~the cost of formal administrative adjudication can only
increase. The number of ALJs has guadrupled since passage of
the APR, and the number ©of agepcies employing them has
doubled. In June 1947, there wexe 15 agencies employing 196
Al-1s; in April 1977, there were 28 agencics employing 826
permanent ALJs and 169 temporary ALJs bringing the totsi to
}.025. 2/

*

1/"Study on Federal Regulation,” Vol. 1V, Delav in the Requla-
tory Process, July 1977.

2/Recent gonq:essional action has z2llowed temporary ALJs to
?e appoirted to permanent positions (Social Securlty Pinanc-
ing Amendments of 1977, P.L. 95-216, Dec. 208, 1977).

4
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Prior to our review, pumercusn studies Were made of the
aP4 ano ite irolementotion by C8C and other aaencies
hmong the wost rerent 1S a report issued by the senate Com-
mittee on Gevernmental Affaivs, 1/ waich discusses many of
the issues relating to delays irn the administrative process:

--0Overformalized agency procedure and duplicative ang
lengthy agency veview of AlJ decisions.

~~The key vole AlJs can pley in reducing delay in
much of the adjudicating process.

-~The need for asgency mansgement systems, includinag
the collection and analys’s of procuction data_
over & period of time to identify proplews and
provide information necessary to soive them.

««The adverse effects of selective o
including agency inbreeding and a
the image of ALJ independence.

t
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TITLE CHAPGE: » ‘i’éﬁéf?\ﬁ
aner JI\} :’ 3

e«fore changing the title, CSC obtained the viewsg of wop
aqwncv 0ff1 *ials, hearing eraminers, ber associations and
praciiticuers, menmbers of the Admiuistrative Conterence, and
the Judiciary. After anralyzing these comments, CS5C prhlished
& proposal in the Federal Register 1o change the title.
There were oniy 3 unfavorable comments cout of the apprcxiw
mztely 80 received from hearing examiners, practicing attor-
neys, and agency officials. CSC zoncluded that the new title
meost appropriately covers the kinds of proceedings and the
variety of functions performed hy hearing examiners.

Hewever, the Judicial Tonfervnhce of the United States
and the Job Evaluation and 22y Review Task Force of C3C had
different copinions concerning the title change. iIn L9€€ ang
1970 the Judicial Conference of the United States opposed the

‘title bhanqe for hearing examiners that involved the word

"judge.” The Conference's 1970 statement veflects the reason
for i1ts opposition in both years,

1/See footnote 1, p. 4.



“H.R. 14888, 91st Congress, would rodesignate
hearing examiners as ‘administrative trial judaes.’
The Conferences at 1ts September 1946 session {(Conf.
Rept., p. 40} expressed the opinion that the doesig-
nation ‘heariny examiner' is well undevstood and
that the proposed charge would be inaopropriate and
confusing. The Tonference was informed that the
Administrative Conference of the Urited States at
its October 196% session disapproved the change in
the title of ‘'hearing examiner.' After further con-
sideration, the Conference reaffirmed its disapproval
of this legislation.” (Proceedings of the Judicia)

Confercnce ¢f the United States, p. 11 (September

19703,

The C8C Job Evaluation and Pay Review Task Force [Oliver

Repott), January 1972, feound that:

1. “hHea: saniner? was a desirable title,

but

was no. cruly descriptive of the duries involved.

2., Thdministrative Law Exarminer®™ recuived a high aegree
¢l aysncy support and should be the new title,

Lad

. "Judge® was tco controversial and was not
choice.

& viabie

However, the (Congiess recently enected legislation
{(P.L. 85-2%1, 92 Stat. 183, Mar., 27, 1978, formalizinag In

statute CS8C's admininstrative title change.

Cuestions have surfaced a5 £o whether all of the more
that 1,000 ALJs are performinge functions in the wode and with
the responsibilities normally associated with the title of
*judge.” The questicns arise when the administrative process
and case complexity of the regqulatory agencles are compared
with the nonregulatory agencies. we are planning to review,

in the near future, this particular issue.

SCOPE_AND APPROACH OF REVIEW

In conducting this review., we included 2 renresentative
number of PLJs employed bv the 28 acencies. (See avo. I for a

complete listing of the agencies employing Alds.)
review at the following four agencies.

We Jdid our
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hgency ALSS
Department of Labor 43
Naticnal Labor Relaiions Booard {HLRB} 96
GSHRO 43

Interstate Commerce Commission {(ICO

Total 244

3
.
e
[}
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We alsc distributed e gquestionnazive to the §57 permanent LLJs
enployed by the 28 ayecncics ag of August 1977. We received
vesponses from 754 Alds about thelr recruiting and select ion,
training, case processing charszcteristies, and percepLions

toward their Juties. %qpnndix I} containg a4 discussion of
hc qunst‘u aire design admivi%t*ation and responses, the
i ilw%nuz.c. and ““15° SPONSER,

e interviewed agency officials, including the chairean
and/sor copmissioners,. assintant secretarvies, odecubtive direc-
tors, ciecutive secrefarics, éond the chief alls at eaclh |
agenyey. We aigo talrked with or obtained cooments {roem ottl~
riels at the:

--fdministrative Conference ¢f the United States,

-=CECTs Advisory Committee on ALJs.

~-Administrative Office of the United States Courts.

~-Yeterans Administration’'s Board of Veterans Appeals
{BVAj.

~-=~U.5. Tax Court.
~-Federal Administrative Law Judge Conference.

~=-Bureau of Hearinas and Appeals (BHA)}, Social Security
Admiunistration (8S5A).

~=Standing Committee on Administrative Law .Judges, Fed-
eral Bar Association.

~-ptHfessor Arthur 5. Miller, George Washington Unyve. -
sity Law School.

[P



~~Chief Rdministrative Judges, Federal Trade Commission,
Federar Energy Regulatory Commission, U.S. Coast
Guard, Department oi the Interior. and Federal Com-
munications Commission.

--Executive Director, Federal Energy Regulatory
Commission.

Some of these officials felt that, .because we did not review
all agencies employing ALJs, our observations may apply in
differing degrees to individual agencies. Nevertheless, there
was general agreement that reform was needed in this area.

In addition, we discussed and obtained information
regarding ALJ mitters with CSC officials, including the
Executive Director and Dirvector of the Office of ALJs. OQuy
focus was on personnel management for ALJs and other Federal
employees and £5C's and other agencles' role in this regard,.
information was als~ obtained on alternative methods to
formal adijudication of administrative cases, standards of
performance, evaluation of ALJ productivity, and background
and history of APA and AlLJds.

We reviewed the information which CS8C - ceived in re-
gponse to the "Report of the Committee on the Sturdy of the
Urilization of aAdministrative Law Judges™ {La Macchia study)
guestionnaire sent to chief AlLJs, ALJs ard Go.. qnment attor-
neys. In addition, we examined previcus stud:.- of the
system of administrative law, including tiie oryenization and
procedure of formal adjudicaticn, and analyzed the APA of
1946 and regqulations and pelicies pertaining to formal adju-
dication. We also read numerous articles and studies con-
cerning ALJs and the APa. (See app. III.)}

At the four agencies visited, we reviewed the case
processing svstem for selected cases and evaluated the per-
sonnel management system, the use of ALJs and staff, and the
control exercised cver ALJ performance. We did not evaluate
the correctness of ALJS' decisions. We also gathered statis-
tice on ALJ productivity, determined the extent of case back-~
logs and case processing times, and discussed case processing
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delays with agency officials ard chicf ALJs to delermine
efforts to overcome pronlems noted., A previous roview i/
conducted during 1976 examined many of these sare arezg at
SSA.

We recounize rulemaking is a viable alternative for
adminigtratively handling certain types of cases. However,
this report does not address the rulemak ing prOcess since
the role of ALJs ie greatly cencentrated in the adjudica-
tory process. 2/

1/"Problems and Progress in Holding Timelier Hearinas for
Digability Claimants,” ERD-77-173, Oct. 1. 1976,

2/For a general discussion of this subject see: Shariro,
The Choice of Rulemakinq or Adijudication in the Cevelnp-
ment o of AOTlﬁlmtEathE ollcg, 78 Harv. L. Rev. %9231

11s65;; Robinson, The Making of hcwlnxs?r»tzwa P¢11cv°

oy e st e

Abother Look at Rulemaklng and ?«d*sudxcg_~ on ﬁna “Admin-

istrative Reform, 118 U1. Pa. L. Rev. 486 873

i
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OPPORTUSITIES TO IMPROVE

THE ADJUDICATIOH PROCESS

Althounh the Congress c¢na <¢d the Administrative Proce-
dure Act to resolve conflicts nromptiv and fairly, tirelv
final dec:sions are not being nade Lecause the process is
pirdened with extensive agengy review and the use of woro
complex a.sd judicial procedures tihian necessary to resolve
HOMe CaSqS reverformastzationy. These procvesses ingcoease the
time and soney being spent to veach tinal decisions and raise
doubts 1vour the irpartiality provisdions of Lhe administra-
tive process being achieved.

AUMINISTRATIVE LAx AND THE APA

The Cragress enacted the APA to reform the adiudication

£ rarcen oy prescrining various standerds and wavs to mprove

the adminiatrative adjudication process.  The APA's basic
Lo <

1. Foaulie egenvies to keen the public currently
informen oi iheipr organization, procedures, and
rules,

2. Provide for publiic participation in the rulemaking
TrOCess.

3. Prescribe uniform standards for the conduct of
formal rulemaking #nd adjudicatory proceedings.

4. Restate the iaw of judicial review.

During Senate consideratiocn of the APA, Senatnr McCarron
said:

"* » ¢ The pucpese {of the bill] is tc wmprove the

administration of Juvrxﬂe by presc;xb no fair ddnsnis—

trative Eggyedure (it) is a2 bill of richts for the
hundreds of thousands of Americens whose affairs are
contyelied or regulated in one way or ancther by agen-
cies of the Federal Government. 1t is designed to pro-
vide quarantees of due process in administretive proce-
dure.’' {(Emphasis added.)

Subsequently, John W. Macy, Jr.. former Chsirman, CSC,
stated:

10
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"ihe Act sovucsht tou af®ard all aflectogd by adpinistes-

tive powers a meansg of Knowing what thedr richts ore

and how they may be protected; to nrescrine mirnipum

procedural reguiremenss fcr mexking gencral roagulations

and for adaudicating uarticular casas; snd To state
learly the jurisdiction of the couris.”

Thug, APA seeks to provice 3Sustice, in 2 [ Jamerncally

fair way, to those who are affected by the act of
istrative agencies. This gosl, however, is r na
achirved.

DFLAYS In THE PROCEIS

4iter hearina cases, which teke an cverane nf 1 ¢
days each, the Adninistrative Law Judges and acencies
gether take nhundreds, in sowme inctances thousands, of
reach final decisiops. The follovwing chare shows the

{mean and median) time ‘nvolved in completing heavines,

ng initial gecisicns, and perforrineg the acency revic
haqh volure tynde Cuses handled by the Departmens

Jercuparianal Yalety and Moalth Roview Coamissiong
Comuerce Comminsion, ond Nutional Lacor lolaticns

Averaos Moaeh Y
P «'-

Totel fron
hesring o

Lengeh Heering =, fing] Jecition
ot Judgee! deciston hkaency review  when rev.ewed
Agency nesrin yesn ”“”’”“ Hexn MedlEn Yean
Labor
{note a} 1-2 124 110 1s7 [ R
OSHRS
{note h) 1 169 ial 417 PS Bt 0§
ee
trote o} i-2 138 a9 250 214 46
HPLB
{note ) 3 N/A ag /A 123 w/A

s/Federal Labor mavagexent Relatlons cased,
b,/Health and Ssfety viclation cases.
¢/Mntor Carricr Operating License Apwnlication csses.

d/Unfaiz Labor Practice cases,
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The Senate Committee on Governmental Affairs 1/ also was
concerned with delay in the process. it looked at 1l types
of cases at 7 different agencies 2/ and determined that on &n
average none took less than 800 days from referral to the
fincl decision. GCf the 11 types of cases, 5 took from 1,109
to 1,377 days to reach the final decision. The Committee
concluded that most Federal reculatary proceedings are char-
acterized by seemingly intermirable delays and noted that, in
addition to being very costly for Covernment and consumers and
industry, undue delay prevents agencies trom fully achieving
their purpose.

Of the 652 ALJSs respondina to our question on delay, 67
percent said there is unnecessary deiay in the adjudication pro-
cess. Cther individuals knowiedgeable about the process also
have cited delay as a critical proulem to achieving fair and
expeditious resclution of conflicts. For example, in 1971 the
chairman of the Administrative Conference of the United States
wrote:

"while administrative agencics were oveated Lo pro-
vide expediticus determinations D1 matters that courts
and legisiatures could not effectively handle, a con-
tinuing chorus of complaints of Jdelay in the admin-
istrative process indicates that the ideal has not vet
been achieved.”

The President's Advisory Councii on Executive Organization
(the Ash Council Report} also concluded in 1971 that

"over judicialization of the administrative adijudi~
catory process as evidenced bv systematic full com-
mission review of agency hearinag examiner decisions,
freguently characterized by de novo review [3/] of
tindings and legal issues raised in hearings has un-
duly prolonged proceedinas and nurtured high case
backlogs leading to ineffective uses of agency re-
gsources and unjust burdens on the parties.”

1/See footnote 1/, p. 4.

2/Five of the 11 cases involved rate=makina at CAB, FMC, ICC,
and FPC. The other six cases invelve apvrovals of meraers
and securities issues at ICC, antitrust cases at FTC, nu-
clear powerplant licensing at KR(, rerqger cases at CAE and
AY radio cases at FCC.

3/de novo review is essentiallv a complete review of the
case.
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Humerous causes have been :dentified as countributine
to delay; cumbersome and overf{ormelized agency procedures;
tactics outside parties use to {orestall action; generic
problems—--the system itself; lack of penalvies for parties
or protestors who do delay: and lack of clear policies,
priorities, standards, and desadlines. This chapter focuses
on two factors—--~the agency review process and overformali-
zation.

AGEKRCY REVIEW OF ALJ DECISIONS

The agency review of ALJ decisjons for the selected
cases at Labor, ICC, and OSHRC invoives multiple review
layers and numerout personnel and highlights the problems
inherent in the current review process. For example, before
the Assistant Secretary for Labor-Managesent Relations at
Labor makes a final decision in a Pederal Labor-Management
Relations case an ALJ adjudicates, the ALY decision will
have been reviewed by:

«-~The Director. Divizion of Cperations, Office of
Federal Labor-Hanagement Relztions.

-=p G8=~15 supervisor in the Divigion of Operations.
-=-p staff member in the Divizion,

-~The agenda committee corsisting of the Director and
Deputy Director of the Ol¥ice of ¥Federaul Labor-Hanage-
ment Relationsg; the Director, Division of Operations,
and his three supervisorg; and the Director, Divigion
of Regulations and Appeals.

--The case committee consisting of an associate
solicitor or deputy associate solicitor, Director or
Deputy Director of the Office of Federal Labor-
Management Relations, Director of the Divisicon of
Operations, and Director of the Division oY Regula-
tions and Appeals and sometimes a representa-
tive of the Assistant Secretary's office. 1/

P

1/8ince completing our review work in November 1977, Labor
is proposing a change to its unfair labor practice pro-
ceedings that will provide for the Assistant Secretary to
accept the.recommendations of ALJs to the extent they are
consonant with law and requlations of other appropriate
authorities unless timely exceptions are filed.

13



An internel study at ICC woints out that section 17 of
the Interstate Commerce Act "mandates a cumbersome appellate
process resulting in repetitious reviews.” With the excen-
tion of railrcad cases, current proredures at the aqency
provide as many as four admiristrative appeals before on
aid's decision becomes administratively final. IJC has been
unsuccessful in having the Congress amend the leaislation
to generally allow ounly one administrative aopeal after the
ALJ's jinitial decision and a further avopeal only if ICC finds
rthe case involves an issue of general transportation imsor-
tance, new evidence or changed circumstances.

The review process at OSHRC is also extremely cumber-
some, The QOffice of Central Review, staffed with seven
people, prepares an snigial memo summarizina the facts,
identifying ptoblems or issues, and recommending whether
the Commissioners should direct the case for teview. Central
Review sends the memo to the Commissioners who have their
staffs (each Commissioner has 11 people on Lis stafl) review
the decision, Central Review's initial memo, and a Petition
for Discreticnary Review, 1/ if filed. The staff then rec-
ommends whether to direct the case for review. Directed
cases are returned to Central Review which after about a
vear, prepares a declsion rmemo recommending how Central Re-
view believeg vhe Commissioners should decisle the case, A
yvear was taken because the Commissioners, specifically one
Commissioner, directed so many cases for review. (In 1976,
g2 percent of the ALJ decisions were directed for review but
now the Commissioners intend to use more aiscretion and to
limit review primarily to cases where one of the parties
objects to the ALJ decision.)} Since a vear has gone by,
Central Review must, however, analvze the case again. Cen-
tral Review then sends the decision meme¢ to the Commis-
sioners, who give it to their staffs for review.

One Comnmiscioner's staff:

——Limits review to issues the warties raised in the
Petition for Discretionary Review, includina review-
ing the record.

~-Applies limited review standards to ALJ findings of
fact.

~-Reviews extensivelv the Central Peview memo because
they believe it contains many errors.

A i o

1/A party uses a Petition for Discretionzry Review to ask
the lommissioners to review certain zspects of the cage.

°
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~--Prepares 3 senarate decisicon memo for the Cornis-
sioner.

The other commissioner’'s staff: 1/

~-- Reviews all sionificant issues raised in the hrearina,
and the ALJI's findings of fact and conclusions of law.

~-~Avplies preponderance of evidence standards ko ALJ
findinas of fact, and, exceot for credibility determi-
natious, does.a conmplete review of the record.

~~Usually prepares a supplementary memo for the Commis-
sioner.

After the staffs have completed their review. the
Commissioners' Chiof Counsels meet to reach aarcement on the
final decision. If they cannot agree, the Cocmmissioners must
meet o reach a final decision.

Agencies review AlJs' decisions orima:rily because (1)
they want to wmaintain decision and policymaking autherity
and {2} in some instances, because agencies have little
assurance that some ALJs' decisions are reasonable and in
accordarncaz with agency volicy. (Ch. 3 discusses the reasons
for agency lack of confidence in ALJs in more detail.)
While agencies have the av.hority to review ALJ decisions, it
wo1ld seem that less expensive review alternatives are availl-
able. For example, NLRB reviews ALJ decisions on unfair
labor practics cases only when one of the parties files
exceptions. From fiscal years 1975 to 1977, rarties have
filed 693, 824, and 910 exceptions, respectively. Since
the number of exceptions are increasing, NLRB is trying to
change its procedure to review only those exceptions deemed
to have merit. A vrovision of the Labor Reform Bill will
allow NLRB to summarily affirm ALJ decisions in approprieste
cases.

In 1968 the Administrative Conference of the United
States recommendeG that the Conaress amend the APA to
authorize an agency to accord finality to the ALJ's deci~
sion in the absence of a prejudicial procedural error. a
clearly erroneous finding or an exercise of discretion or
decision of law or policy which is important and which the
agency should review. While the Congress has not amended
the APA, it has taken some steps in this direction.

1/The third Commission position was vacant at the tire of
our review.
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In November 1977 ihe Congress passed Public Law 95-164%,
which among other things,. created the Federal) Mine Safety and
Health Review Commission. This law gave the decision of the
Commission's ALJs greater finality by limiting tne agency's
review authority to cases which (1) are appealed, {2} may be
contrary to law or Cemmission pelicy, and (3) present a novel
policy 4qguestion.

Effects of extensive agency review

Extensive agency review cost money. For example, at
OSHRC the persconnel cost to review ig apwnroachinag the cost
to make the initial decisior. In fiscal vyear 1976, review
personnel cost at OSHRC was $1.38 million; ALJ personnel cost
$2.125 millicn., Considered in relation to the total annual
Federal appropriatiors for regulatory agencies of about $3
billion (see ch. 1), and the extensive adgency review processes
previously identified, it is readily apparent that large sums
are directly related to the review process.

Futher, when 2z2gencies take hundreds, even thousands of
days to reach final decisions, the impact is {e¢lt in ctner
ways. For example, unfair labor practices may continue tc
exist, licenses may not be granted to operatc businesses,
health and se oty violations may go uncorrected, and rightful
claims for beuwnfits may not be ¢ranted individuals.

The Conygress designed the APA to assure

"that those who hear the case ¥ * * are an important
factour in the decision process ¢ * * that the views
of agency perscnrel are not unduly emphasized or
secretly submitted and that tha official record alonsz
ig the basis of decision.”

The current agency teview process, however, raises guestions
a3 to whether this is in fact being achieved. For example, as
reported in ICC's July 6, 1977, study “Improving Motor-Carrier
Entry Requlation:”

"There is a general feeliug that many initial deci-
sions, and even appellate division decisiors which
are not administratively final, are reopened upon
petition not because the decision below is clearly
erroneous, but the judgement of one decisional unit
of the Commission has been substituted for that of
another. * % 7

16
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OVERFORMALIZATION CAUSES DELAY

The July 1977 Senate Committee on Governmental affairs
report concluded that formal adjndlicatory proceedings also
unnecessarily delay dezcisions in many ceses. The report
licted 23 types of administrative disputes that couid be
decided through modified or legs formal judicial procedures
and estimated that for every resultant 10 percéent reduction
in time taken to reeclve the 1,300 caces involving such dis=-
putes in 1975, a savings of 172 years would accrue. A&As
previocusly noted, such delays are very costly to the
Government, consumers, and industrvy.

Less formal grocedurea can smtl sfy
due process requirements

Efforts to simplify the process used to recolve adminis-~
trative disputes have in the past bhesen resisted, primarily on
the basis that forxmality is reguired to guarantes due
Lrocess. While this is a concern, recent court decisions
confirm that using less formal procedures can be consistent
with due process reguirements.

Due process, quaranteed by the 5th and 14th amendments
t¢ the ‘onstitution, irposes constraints on administratrive
agencies regarding the manner in which they may vender deci-
sions or rulings which affect protected property interests of
individuals. Where a protected property interest exists, due
process requires notice and an cpportunity to conltest any de-
privation of the interest, which generally reguires some form
of 2 hearing. 1/

However, due process does not require applving inflexible
rules or complex procedures. Rather, it is flexible and calils
for only such procedural proctections as the particular situa-
tion demands. 2/ Accordingly, rescolution of whether any qgiven
administrative procedures are constitutionally sufficient re-~
guires ar analysis and balancing of the governmental and pri-
vate interests that are affected. As stated in the Matthews

v. Eldridge case, 3/

1/Hatthews v. Eldridge, 424 U.S. 319 (1976).

2/See Morrissey v. Brewer, 408 U.S. 471 (1972).

3/Matthews v. Eldridge, supra at 2335.

17



vt % ¢ jdentificatrion of “he specific dictates of
due process yrnersiiy reguires consideration of three
distinct factors:'’

® # % * *

& ¢ + firgt, the private interest that will be
affected by the cfficial action; second, the risk of
an erronecus deprivation of such interest through
the procedures used, and the probable wvalue if any,
of additional or substitute procedural safequards;
and finally, the Government's intereést, including
the function involved and the fiscal and adminis-~
trative burdens that the additional or sgubstitute
procedural reguirement would entail.”

Other than the broad general guidelines of notice and op-
portunity to be heard, there are no fixed due vrocess reguire-
ments which adrinistrative adjudicative proceedings aust
satisfy. The intricacies of this teouirzment necessarily de~
pend uoon given circumstances and 8 balancinag ol the aovern-
mental and private interests concecned,

As to the specific relation between the basic due process
reauirements and the procedural reoulrements o0 APA, Supreme
Court decisions indicate that dee process does not reauire the
application of the formal adiuvdicative procedures of the APA
imn all types ol administrative hesarings. 1/ Insteacd, it s
reguired that hearings be "fundamentally fair,"” withian the
context of the above-desciibed balancing test. 2/ Ncr does
due process require that ALJs, aprointed umder section 11 of
the APA (5 U.S.C. 3103}, preside over everv administrative
hearinag in which a claim, benefit, or other matter iz con-
tested. Under appropriate circumstances a cualified indivi-
dual other than an ALJ may well handle a contested matter con-
sistent with due process reguirements.

Finally, highly formalized procedures that contribute to
delaying final resolution of certain administrative disputes
can deny effectively rether than guarantee due process. For
example, one court 3/ ruled that the extensive time reauvired
for citations claimants to obtain a hearing before an ALJ and

—_—— e—— (R iihsaiping
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potification of the decision in varisug soglial securits heope-
fit cazes constitvies unreeosonable delay and can be §n vicla-
tion of the Social Security Act, which reoguires that aav
claimant be afferded a reasonable oppertunity for 3 hearina.

ed proceedings can be used to

Simnlifi
simd it
adjudicate certalin PPA casss

among the sSenate Committec's recommendations to reduce
delays in the administrative process was to emend APA to clar-
ify the power of an agency to adopt "streamlined”™ prucedures
for deciding certalin APA cases. Such simnlificed procedures
incliude

-~restricting or eliminating oral testimonvy and both
oral and written cross-~exawmination which are not
espential to resglve snecific fectual issues on
which the case may turn;

~~allowing oral. direct and cross-exarination onlv
when the witness® perceptions, memsry, or honesty
iz 3t issne;

~-permitting ageoncies to develon routine onse proce-
durtes under w-ich tne agency staff receiver and
organizes written evidenco and submits 1y directly
to zgenc wmembers, and emplovee noard, an ALJ or
u%hef aptiopriate declisionmaker;

~-~-allowing agencies, by rule, to explicitliy direct
ALJs to use a firmer hand in gquiding adjudicatorv
proceedings and to establish deadlines for parties
2 submit evidence; and

~-permitting agency rules to orovide that only writter
evidence will be accepted unlecs oral testimony or
cross—examination is essential.

On Pebruary 6, 1978, the Committee introduced the Requlz-
tory Procecdures Reform Act (5-2490) to plece these anu other
recommendations into law. While passage of this bill could
help alleviate the pcoblem of delay in adiudicating RPA caces,
two otner processes whicn, with some modification, apvear to
be viable alternatives to the highly formelized procedures are
ncw being used to adjudicate some cases at OSHRC and Social
Secuz ity Administration’s Bureau of HBearints and Appcals
(BHA). These alternatives are the simplified case pbrocedures
use¢d at the U.5, Tax Court to resolve tax discutes and the
procedure tollowed by the Board of Veterans ropealx for bene-
flt claims. :

13



Sirplified case procedure and OSHRC disputes

The procedure uged by the U.3, Tawx Court offers people™
contesting Internal Revenue Service tax rvlings of $1,500 or
less the option of appearing before a special trial judge
in a less fogmal environment or at & formal nearing before
a tax court judge. The decision in the simplified procedure
is final, but many peowle nonetheless select this alternative
and, on an average, their cases are completed in less chan
half the time required under the formal process.

& sinilar procedure could be used for wome OSHRC cases.
Although some of 1t8 cases involve sianificant and complex
igsues, many are relatively simple and lend themselves to less
formal procedures--posgibly not even requiring am ALJ'e involve-~
ment. For exampie, in come casez the only issue belnoe con-
tested is the penalty smount or the time being given to abate
the violation. It would alsoc appear that cases involving a
single issue such asg whether "hard hats®™ should be worn,
whether fire extingulshers were empty and in their prover lo-
cation, or where sgsafety and health records are maintaired at
industi ial plants, could be adijudicated using simplified
procedures.

foth the current and former OSHRC Chatrmen agree that the
adijudication process for manv cases should be simplified.
Several proposals to effect such changes have been made, but
have not yet been adopted. During our review, the two remain-
ing Commissioners were awaiting appointment of a3 new Commis-
sioner before reconsidering adoption of simplified procedures.

wWhile the procedure used by the U.5. Tax Court was not
among those OSHRC previously considered, the Chief ALJ indi-
cated he would like to see it adopted. The current Chairman
who alsoe favors simplified procedures, indicated that he would

still review those cases where employees did not participate
in a case. -

A number of ALJc responding to our questionnaire also
indicated the simplified tax procedure might be appropriate
for use at ocher agencies. Of the 680 ALJs commenting on the
possible use of this procedure at some agencies, 2% vercent
s3id yes, 9 percent said no, and 62 percent gaid they did not
know. Among the agencies most freguently mentioned were
OSHRC, NLRB, SSa, and ICC.

BVA procedure and its applicability
to BHA cases

Although the Veterans Administraiion benefit cases are
for the most part similar to those BHA handles, the former are

20
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not subiject to the formalized urocedure specified by the APA.
AS a result, BVM cases are processed more expeditiously and

at less cost to the taxpayer. For cexample, in fiscal vear
1976, BVA took an average of 2 months to resolve cases which
were appeaied from the Veterans Administration regional office
process. This is in contrast to the 10 months that BHA took
to resolve the claims from its reqinnal process.

The Veterans Administration maintains a number of regional
offices throughovt the United States, each baving an adju-
dcation division to handle the claims of veterans or their
dependents. This division develops the record, holds a hear-
ing if the claimant desires, and makes a decision on each
claim. In instances where an adverse decisicn is made, there
is & right to an appreal to the Administrator of Veterans Af-
fairs. BYA, composed of panels of three individuals supported
by seven or eight attorney advisorsg, processes each appeal.

It processes about 25,000 to 20,000 arpeals each vear. Its
decisions are final and not appealable to any court.

Only 20 percent of the 750 ALYs resronding to our ques-
tiornaire believed the informal BVA system could be used to
adiudicate SSA disability cases. The primary objection to its
use was the provisior rhat claimants could not appeal BVA's
final decisicn. This lack of appeal right should not, hos-
over, foreclose usging the Veterans Administration system.
Modifications, including reinstatement of appeal rights, can
readily be made to the system to make its use acceptable in
other individual benefit type cases,

Guidelines for »pplying the APA

The former Chairman of C5C and cthers have expressed
concern about the increased number of cases reaguiring formal
adjudication and the lack of standards or parameters for
the Congress to use in determininag when the APA provisions
should apply. In a letter to Senstor Eacstland, Chairman,
Committee on the Judiciary, the former CSC Chairman Hampton
expressed his concern about a recent "* % * rather unusual
departure from cne of the fundamental concepts underlving
enactment of the APA." He went on to state that during the
first 20 years after passage of the APA, the number of regu-
latory agencies subject to its coverage did not change signif-
icantly, but that recently "% * * the basic concept underly-
ing APA and the lines that have limited the agencies {(and the
tvpes of cases) subject to its provisions have become blurred
® + & % Tqn commenting on & tendency to extend provisions akin
to those of the APA to a variety of new programs, the Chairman
said: '
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"The language of the bills wlich have been of
narticuwlar concern ©o the Commission is undoubtedly
intended to insvre that due process ig extended to
all classes of claimants through fair hearing pro-
cedurcs,., However, the basgic orocedural saf 71uards
which constitute due process do not recuire _he
application of the APA to -1l types of admini-

tive hearings.”

The former Chairman also notad that a prol:f. . .o of
congressional committees now provose APA-oriented kiile with-
out any apparent overall coordination and that several recent
statutes are unclear or ambigucus 3s to whether the proceed-
ings should be conducted under APA vrevicsions. He further
added that this latter situvation places the Commissicn in a
untenable pogition. 1f it con<cludes erreoneocurly that ALlJs
are rveguired by an agency, the Commission would contrihute
te overjudicialization. <Conversely, a decision ihat ALJs
are not required when in fact they are, could lead to read-
judicating vasgst numbers of cases.

Trhe Research Direr~tor of the Administrative Counference of
the United States expressed similar concerns. He believes
sowe cases now adjudicated formally by ALJs may not need the
formality of the APA to provide due process, while others now
adjudicated informally may need the additional {ormality. Be
believes this is a significant issue because criteria does not
exigst for the Congress to use in deciding when to apply formal
APA provisions. He also noted that applying the APA to cases
in which it ig not needed is overjudicialization, which re~
sults in delay3s and higher costs than necegsary to provide
due process, Too little formelization, cn the other hand,
leads to inadeguate due process protections.

The testimony of Robert G. Dixon, Jr.. Frofessor of Law
at Washington University of St. Louis, Mo., before the Sub-
committee on Social Security, House Committee on Ways and
Means, on September 26, 1975, is further indication of the
problem. He stated:

"% % % The handling of benefits and awards toc willions

of people is a feature of the welfare state unknown to
past generations and not well-handled simply by applying
the highly formalized procedures of the ICC and other
reaqulatory agencics. We need a fresh approach to pro-
cedure and to concepts of basic fairness in this develop-
ing era of mass justice. A tendency simplv to exvand the
coverage of the old Administrative Procedure Act is not
the answer.”
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- Professor Dixon went on to qucte Julge Henry J. Prieandly
of the Second Cigceoult, U.S. Court of Appezls, who cuid:

"Ag government impinces more and more upcn the
citizen and the citizen der "vds mere and wore

from the government, cur treditional gystemg of
adversary administrative hesrings and full-scale
judiciel reviszw has become unworkable. 1f we pere
sist in it, the country will become ungovernable.
Yot we cannot abandon it without devising substi~-
tutes that will assuvre the citizen, rot of perfec—
¢ion but of reasonable fairness.”

Professor Dixon concluded:

"It is time for the Congress, with all the aid
it can muster, to rise above the traditional
plecemeal approach to welfare benefit determina-
tion, and applications ~f the Administrative
Procedure Act, ano arade assignments for hesring
officers, and engage in new thinking and cidving
up‘li

Effect of a lack of guidelines

The lack of guidelines or ciiteria has resulied in (1} a
signiflicant increase in the nuaber and types of cases subject
to formal BPA adiudicetion. {2} an increase in the number of
ALJs reguired to hear them, and {3} extensive delavas, FPor
example, in 1947, 1% agencies employed 196 ALJs, while in
April 1977, 28 agencies emplcyed 825 permanent and 199 temno-
rary ALJs. Most of the increase is attributed to SSA, which
employs more than 615 ALJs--ovrer half the total.,

The number of ALJs is cortinuing to increase. C(SC, in
November 1977, was acting on recquests for ALJIs from SSA (1053,
Labor {3}, the Interior (5}, and the International Trade Com-
missicn (l1). While RLRB has not yet made & formal reaguest, it
is seeking 30 more ALJs ¢o handie its increasing workload.
Further, the Congress has increased the number of supe:rgrade
ALJ positions by 100, and statutes have been enacted creating
the Federal Energy Regulatory Commission and the Federal Coal
Mine Health and Safety Commission. Both statutes will reguire
move formal adjvdications and more ALJs. Other major vrograms
enacted since 1970, which reauire formal hearings and appoint-
ment cf ALJs include occupational safety and healtii cases,
consumer product safety cases, longshoremen anéd harbor work-
ers compensation cases, and water pollution cases,

.



. The fulicwina tehie showing the nurber of requests for
hearines at SSA is further indication of the qrowth in the
~arnher of ¢

28es being formaily asdjudicated.

Recuyesta
Figcal yeas for hearinas

1970 42,553
1971. 52,427
1972 " 103,691
1973 72,202
1674 121,504
1975 154,945

The increased number of cases subjec: to formal ATA adiu~
dication coupled with tne limited saency respurces Lo (rOCeRS
such cases will inevitably lead to even arcater edminisntrative
cost and delays unless gtens sre taken to Rivpliivy the procesg,
Ao ztated by Prolessor Dizon during his congressiconasl testimony

see p. 22712

-

somere i 2 need for Corcress (0 give more attention

to the saignificant difference between the adiwtice~
tion to benefit claimsg, where the intake numbers owile
lions per year, and the older and mpore familiar tvpe

of requiatory admiristration exemplified Lv the Inter-
state Commerce Commission and iater independent commige
sions. Our perceptions of the administrative prucess,
of administrative laws, and of the proper content of
the Administrative Procedure Act have been dravwn almost
exclusively from the leisvrely, low-volume, high vigi~
bitity, rich-liticant werld of requlatory admipistra-~
tion.,

"We have all heard the expression: ‘vou aet the
justice you pay for.' The unspoken premise ig that
in a properly orgoanized scciety there would be

enough resources to pay for all the justice desired.
Only when pushed as we are being nushed, 1 sucagest,
in the rapidly expandirg field of claim adjudication.
do we begrudgingly face the auestion: how nearlvy
judicial should administrative clazims determination
be? Is it feasiile to give every one of the millions
of claimants annuvaliy in the programs I have wmentioned
an attorney, & full evidentiary hearina, an admninig-
trative appeali, and court review? Indeed, ig it
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tecesgary, In order t¢ achiove an &
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"And yet, Jdespile the problems and doubtg suaqestsd
by this series of guestions, Y fecl that 1t ig rthe
nigh~formality model developed for requlatory admin-
istravion, and sanctified by the Administrative Pro-
cedure Act, which many feel o he narg of the
Adrmerfcan birthright for all bLensflit prouram claimants
againgt the government. I nuwber kere the avericen
Bar Association, the ge-callied Public Interest Groun
firms, and private-cliient-oviented lswvers generaliv.
I too, have 3 thirst {or perfection, But resources
of both time and taleat eare not In infinite supply.”

25



CHAPTER 3

AGENCY FPERSONNEL MANAGEMENT SYSYEHS

ARY_NOT_ PARTICULARLY EFFECTIVE

Although Adsinistrative Law Judges' decisions impact on
the national ecozony and the claims for adainistrative jus-
tice from thousands of citizens, little is being done to moni-
ter ALJ perforwance. ALJg are agency emplovess and, one would
expect subject to agency management control--which in the case
of ALYs, i3 exercised by a chief ALJ desianated by the agency
head. However, the A¢ministrative Procedure Act specifically
presluded aaency evalvatinn of ALY verformance and omitted
assigning thils responsibility to any other organization.

The ahove ¢vx?sgcn has, in effect, prevented agencics
from establishina fective ALJ perscanel wanagement svstewms,
The lack of pe:i} nee evaivations, includine development of
objective standards, 1}/ has adversely affected agenciles in {1}
ascertsining ALJ needs, (2) providing the Civil Service Corm-

atlion recarding its ALJI recruiting and certity-

miasion inform
ing eftorts, (3! c¢stablishinag ALJ training and developrent
programs, ang {2} xﬂerrlfvlnq those ALJs whose performance
might warrant tha initiation of adverse action proceedings.
Moreover, the situation sheds some light on agencies' praocliv-
ity to extensively review ALJ decisions. Although nor a var-
ticularly efficient or economical alternative to an effective
personnel management system, such review nonetheless appears
to be the sole feasible vehicle for agencies to assure the
guality of ALY decisions,

PERSONNIL MANAGEMENT_AND THE ALJ

Axong the more significant personnel management areas
applicable to most Federal employees are:

-=Planning for personnel reqguirements.
-=-Recruitiny and selections.

-=-Making economical and effective use of staf€f.

1/The work results or accomolishments expectea in terms of
objective units which are the expressed measures of the
guality, guantity, t'minag, and level of achievement ex-
pected by managemenv of an individuval's work resuvlts.
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-wByaluating emplovee performance.
~=PDeveloping and motivating employees.
--Separating unsatisfactory employees.

~=BEstablishing effective and appropriate mancgement
reviews, reports, and feedback to ascertain the
ef fectiveness ¢f the personnel management system.

while each of the =bove is important, verformance evaluation--
including development of work standards--is critical. Without
such evaluvation it is extremely dlifficult to effectively ac~-
complish any of the remainina items.

APA, section 11, however, contains orovisions which set
ALJs gpart from other Federal employees. %he Congress intended
to make ALds “a special class of semi~independent subordi-
nate bearing officers” by vesting control over their comoensa-
tion, promoticn, and tenure in CSC to a much dreater coxtent
than other Federal emplayees. It was hcoped that this would
insulate ALJe from aucnCy pressure and prevent agencies from
urduly influencing their decisions. Section 11 of APA also
excluden ALJx from agency ratings by exempting them {row the
provisiong of the Classification Act of 1923, which provide
for in-grade promotions on the basis of employee efficiency
ratings made by the employing agency. 1/ APA, however, Gid
not provide an alternative method of evaluating ALJs' perform-
ance, )

The AlJs' semiindependent status was reinforced by the
Supreme Court in Ramspeck v. Federal Trial Uxaminers Conifer-
ence (34% U.S. 12B). The Court ruled that ALJs were not
totally independent and held that the objective of the APA was
merely to prevent agency abuse of ALJs' integrity. (CSC has
alsoe held that the APA did not intend to establish ALJs as
separate and autonomous agencies within agencies. The Senate
Committee on Governmental Affairs also concluded that ALJs are
not completely indrpendent of CSC or the requlatory agencies
in which they are housed.

1/Classification Act of 1923 has been superseded by the Clas-
gification Act of 1949 {act of October 28, 194S, 63 Stat.
954). The provisions of the act, as amended, which coOrre=-
spond to section 7{b){2) and {3) and section 9 of the 1923
act, appear in 5 U.s.C. 1121-1123, 2001-~-2007.
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Despite the foreacins, many 2LJIs continue to convest
the view that they are subject to any deqree of aaency per=
sonnel management control. Cenerally. they feel that they
shouvld have the same {reedom as Federal judages. 1/ In thic
regard, the actual degree of ALJ independence was addressed
by the Chairman of the Committee on Status and Compensation
of the Federal Administrative Law Judqe Conference in June
1977 testimony before the Subcommittee on Civil Service,
House Committee on Post Office and Civil Service. Appearing
for the 500 member conference, in what perhaws is an over-
statement of ALJs' legal status, he stated that ALJs do not
have superiors and thus are not requlated or supervised;
that they cannot be fired for incompetence; and that they
are totally independent from their agency and for this rea-
son ALJs "don't have to curcy their (aaency's) tavor bhecause
they (the agency) can't [ire us.” The strong stand taken
ty ALJs. relative to their being totally independent, has
been a major contributor to asgencies' reluctance to insti-
tute effective ALJ personnel management systems,

The role of the Chief Administrative Law Judge

Most agencies have desigrated a chief ©o supervise the
5' work. One of the chief's malior responsibititiecs
s to ensure agencv hearings are conducted cfficiently,
¥peditiously, and in accordance with professional stun-
ards. His/sher specific duties include

LJ

060 -2

~-maintaining standards of performance:
--assigning work:

~--administering a budget and approving expenditures;
and

~~providing leadership, gquidance, training, and
direction.

A 1964 Attorney General's opinion 2/ cited the ahove men-
tioned duties and called the chief one of the agency's princi-
val administrative officers. The Senate Committee on Govern-
mental Affairs recommended 3/ establisiing performance

et . s e S At e

1/Page 3 points out a significant distinction between ALJs
and Federal judges.
2/42 OP Att'y Gen 19 (1964].

3/Study of Federal Regqulation, Vol. IV--Delav in the Regula-
tory Process, July 1977.
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standards and noted that the chief's most important 3uty is
averseeing All's productivity and gualiitv of work. However,
even when a chief attempts to oversee ALJ wmerformance, he/she
is frustrated by a lack of {1} standards detailing what is
expected of ALJs ard (2! auvthority to evaluate ALJ verform-
ance. As a result, hesshe nas littlie basis for counselina,
training, or initiating adverve action proceedings,

Managerial authority exercised by chiefs

The chiefs at the four agencies we reviewed--which
employ about 25 percent of all ALJIs~--varied significantly in
the deyree of control they exercise over ALY oroductivity
and work guality. The chiefs st ICC, Lakor, NLRB, and OSHRC,
while having access to productivity dava, have npot established
objective performance stancards ‘n terms of elther guantity
or guality of work.

Withoet such ctandards, vroductivity data is of linited
valua. Por example, »lthough ICI has developed informatien
on individual ALJ tiwe spent on cases and the number of
cases adiudicared, it is rot vied to evaluate the ALJ. The
chief believesr that formal evaluavicn of ALY verformance
vouid viclate the APA and infringe uvon their independence.
ile belisves the nost effective vrocedure to improve perform-
ance is to provive “dignified encouragement® to those ALJs
whe are not as vrodoctive vr gffective as he would like. He
alsc believes productivity can be increased most effectively
by selecting highly motivated candidates, providing a work
environment where ALJs are treated as professionals, and
encouraging under-achievers, who are eligible, to retire.

The chief at OSHRC maintained information on individual
RLJ productivity. ‘'le believed that ALJ output can and should
be measured. Accordingly, he informed each ALJ in writing
of officewide productivity and b-: their performance compared
with the office averacde. In these letters, the chief compli-
mented those ALJs pecforming to his satisfaction and encour-
aged bhetter performance by the remainder. The majority of
the ALJs did not consider this process an infringement on
their independence. For those who did not object, the chief
also reviewed their decisions and critiqued their writing
style. However, he did not comment on the substance of their
decisions because he believed this would constitute inter-
fevence with the ALJ decisionmaking process.

The chief at NLRR also attempts to assess ALJ

productivity. He calculates an cffice average based on the
number of cases the ALJs have decided and every 3 wonths he
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advises the ALJds of their productivitv and how it compares
to their peers and the office average. He does not, however,
read the AlJds® decisions to evaluate their writing style.

The <hief at Labor manages differently. He recently
reserved a rocm specifically for a series of charts which
are intended to maintain control over case assignments and
ALJ productivity. fThe chief expects the ALJs tc wvisit the
chartroom to ascertain how their producuivity compares with
their peers. ‘The cnief also stated he has occazionally
discussed the writing style of scme decisions with certain
alJds.

while productivity information is available at all) four
agencies, woniy OSHRC used it to evaluate individual ALJS.
When the chief was not satisfied with the performance wf some
ALJS, he notified them that he planned to take further accion
1Y they did not improve. However, he stated that the exer-
cise had not been particularly successful. The productivity
of some ALJS had not reached acceptable levels and he weas
reluctant o take further action because an ALJ had never
been removed Tor poor performance.

In contrast, the Bureau of KHearinas and Appesls, Social
Security Administration, has established production goals and
monitors amd evaluates an ALJI's work. The chief ALJ salid
that while management cannot intevrfere with the decisional
process, it has the responsibility to manrnage the ALJY's work
to achieve agency goals. While we have not looked =zt the
BHA system in detail, we were advised that each judge should
be able to complete 26 cases per month and maintain the
gqualicy BHA expects.

The Center for Administrative Justice points ocut in
its BHA stuedy ]/ that the judges have

"complained bitteriy about the statistical
informstion compiled concerning ALJ production
and reversal rates. In all these areas some
ALJs characterized BHA's actions or powers as
attempts to undermine ALJ independence.”

The Center, however. makes the point *~hat if BHA does not
have information on how and how fast - daes decide cases,

the agency iz denied the capacity to evaluate the perform-
ance ol its employees. The Center concludes that

1/Final Keport Study of the Social Securitv Administration
Hearing System, October 1977, Center for Administrative
Justice. ’
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"I1f the agency's responsibility o manage the
hearing process, and its ability under the APA

to remove ALJs for cause, mean anything, they
must include colliecting the informetion necessary
to exercise judgma2nt.”

The chief ALJ informs us that BHA has made some juda-
ments concerning ALJ effectiveness. Recently BHA initiate
. actions with C8C to remove an ALJ because he had neot bheen
' meeting the productivity standards. The chief alse said
that BHA is considering taking action against other judges
for this reason.

ALJ PRODUCTIVITY

In June 1973, CSC establiished a committee, chaired by
its Deputy General Counsel, composed of 5 ALJs and 6 chiefs
to study the overall effectiveness of the ALJ program in
the 22 agencies in which thev werce then serving. The
group's final report, 1/ stated:

“The best efforts of the Corvmittee {0 quantifv
ALJ productivity were largely anavailing, In-
complete record keeping and the absence of
valid norws against which peiformance could be
measured were at the root of this problem.”

PERESTY 0 @

265

% * * * ks

“The Subcommittee on ALJ productivity wias unwilling
to accept the view, consensus or otherwise, that
production and elapsed time are totally immeasure-
able and impossible of comparison on the basis of
any objective standard * * *. In the view of the
Subcommittee two standards of performance are
possible of application to ALJ productivity. One
is system imposed; the other peer imposed. The

: latter was favored as generating less antagonism

i and more cooperation than a stendard imposed by
management,”

R S TR AR IR R

. 1/Report of the Committee on the Study of the Ucilization
y of Aéministrative Law Judges--CSC, July 30, 1974,
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The gathering of information to determine Rla prouuc-
tivity sti1ll azppears to be & problem, The resoonges La our
guestionnaire indicated that only 7 of the i3 agencies, with
a sufficient number of ALJs responding vo allow valid analy-
sis, had a system to monitor individual ALJ productivity.
Their responses, however, regarding the systems' benefits
and usefulness, varied considerably. While scme indicated
that the system at their agency increased productivity and
improved motivaticn,., there was not. 8 majority view that the
systems, as perceived, are clearly valugble ari ugeful.

Faur of these seven agenc.es were included in our review and,
as stated previously. all four had access to productivity
data but none had established objective standards against
which to measure performance.

Agency officials, chief ALIs, ALJs, and outside parties
have all indicated that while mcst ALJs perform satisfactor-
ily, others do not. Until objective standards are estab-
lished and actua?! perforwance measured against such stand-
ards, no accurate determinstion as to the extent ALJs 21¢
performing saticfactorily can be made.

Notwithstanding our inability to objectively make such
a determination, we did note that the productivity of ALJ:
within zgencies varied significantl,. For exarple, in fis-
cal vear 1975, 62 ALJs who were at NLRS tne entire year
averaged (8 case disposgitionsa:; huwever, when analyzed in
terms of the most and least productive, 9 ALJs averaged 29
cases, 30 AlJds averaged 19 cases, and the 23 least produc-
tive ALJs averaged 12 cases. 1In 1976 there was an almost
threefold production differential between the most and
least productive ALJs., It should also be noted that during
fiscal years 1972 to 1976 eight NLRB ALJs consistently
performed below each year's office average.

A similar analysis at OSHRC showed that in 1575, 34
ALJs averaged 62 case dispositions: 6 ALJs averaged 85
case dispositions, 15 ALJs averaged 66 cases, and the 13
least productive ALJs averaqed 44 cases. 2Accordingly,
there was more than a twofold prerduction differential
between the most and least productive ALJs during this
period. In 1976 the most productive ALJe nearly doubled
the output of their least productive peers. Further, from
1973 to 1976, eight OSHRC ALJs performed below the office
average.

The chiefs at NLRB and OSHRC were aware of the wide

variations in ALJ productivity and both had spoken to some
ALJs and encouraqged them to do better. The chiefs also noted
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that while individual case complexity can diffey signifi-
cantly, their policy of retating case assignments, as sct
out in the APA tends to egualize ALJ worklead in terms of

‘case complexity over & period of time.

£lthough the lack of standards and evaluation precludes

determining the extent of the problem, the above-ncted cowrments

of individuals involved in the brocess, the significant vari-
ances in productivity of ALJs handling cases of similar com-
plexity. and the consistent low production of cercain ALJs in-
dicate that some ALJs are not performing satisfactorilv.

PROBLEMS ASSOCTIATED WITH THE LACK

OF STANDARDS AND ALJ PERFORMANCE
HEASUREMENTS

Az indicated in chapter 2, one reason agencies
extensively review ALJ decisions is they have little assur-
ance that some AlLJ's decisions are reasonable and in accord-
ance with agency policy. Without performance standards and
ALJ aporaisal, agencies cannot be confident that ALIs are
settling disputes eguitably and cupeditiously and, nracti-
cally speaking, have little alcernative, snort of review,
to assure that individual decisions are reasonable and in
accordance with agency pelicy.

The lack of standards and apprailsal of ALY performance
also inhibits acencies from effectively verforming other
major aspects of personnel management. They canncot (1)
accurately determine the number of ALJs needed to accom-
plish their objectives, (2} provide CTSC with objective
assessments of ALJ periormance to be used in determining
CSC adequacy in recruiting and certifying ALJs, and {(3) pro-
vide periormance feedback to ALJs essential for their devel-
opment. In addition, they have no objective besis to
initiate adverse action proceedings.

ALJ preductivity and need assessments

Despite a lack of standards to objectively measure the
performance of ALJs currently on board, officials at NLRB,
Labor, and OSHRC ex,.essed a need {or additional ALJs to
handie increased caseloads. As rreviously noted there is
a wide variation in the number of cases disposed of by
individual ALJs at NLRB and OSHRC. At ICC we also found
that cases normally handled by agency attornevs were being
diverted to ALJs to increase their workload. While agencies
may in fact need additional ALJs to accomplish their objec-
tives, the afcrementioned situations must be cansidered.
Otherwise, as caseloads increase--which has been the case
in recent yecars--agencies may seek more ALJs than necessary.
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Recrujting and cercification

CSC is responsible for recruiting and certifying >
individuals for ALJ positicons. As discusszed in the fol-
lowing chapter, however, CSC receives Yittle or no obijec-
tive feedback regarding the performance of those individuals
subsequently selected oy the asagencies to occury these impor-
tant positions. As a result CSC has no assurance that it is
recruiting and certifying the best possible people.

wnother method, suggested by various agency menaqement
offic als, to obtain Lhe best posrsible people 38 ALle is to
do away with initial absolute appointments. Whnile thege
off'cials belleve that most Alds do & good job, scme do not
and the present system for removing an ALJS ig cumbersome and
time consuming., Rather than provide a person with a quaran-
teed job from the outset, these officials would like to see
a trial period of up to 3 years, where the person can demon-~
strate through actuel work nis/her capabilities to do che
yob. The person's capabilities would then be evaluated by a
penel of inderendent chief ALIs who would recomrend that the
person e given status as an ALJ or tesmipated. Information
concerning the person’s capabilities could be provided by the
chiiel ALJ in charge at that individual’s agency, agency
manacgemrent officials, lawyeis practicing before the AL,
claimants with cases before the ALJ, ané veers.

If the chief ALJs recommends the ALY be given stetus,
any Future personnel action would have to be initisted
throughh the current procedures 8s outlined in the APA, 7€
the manel recommends termination, a Federal employee shouid
be allowed tc return to his/her previous job. If & :rial or
probationary period were adonted for AlJs, this practice
would bhe similar to current practices for most FPedereal
employees and to those being recommended in the President's
redrganization plan for middle-~ and top-management levels.

ALl training and develogment

The lack of standards and appraisals also inhibits
establishing effective ALJ training and development proarems.
Without standards, agencies cannot objectivelv determine
specific areas regquiring improvement or provide apvropriate
feedback including training oprortunities to correct defi-
ciencies. In this regard, about 75 vercent of the ALJS
responding to our quectionnaire indicated that certain tvnes
of trainirg would be bheneficial in doing their ichs more
expeditivusly and effectively. Among the training areas
most freguently mentioned were: hearing procedures,
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administrative law and regulations, aagcncy nolicy and
procedure, anu decision writing.

Adverse actions

The Congress recently increased the number of G&~1¢ ALJ
positions {P.L. 95-2%1, 92 Stat. 183, Mar. 27, 1978). CsC,
however, 135 expected to be "tight fisted® in allecating these
new positions. The criteria to be followed by OSC i1n creat-
ing these new ALJ positions include eliminating nonproductive
members of the current ALJ corps. Wwithout verformance stand-
ards and appraisals, uneither CSC nor the agencies employing
ALJs can objectively identify nonproductive AlJs. Accord-
ingly, there is little likelihood that CSC will be able to
comply with congressional criteria.

LACK OF AN FFFECTIVE REVIEW SYSTEM
FOR_ALJ FINAQCIAL DISCLOSURE STATEMENTS

Financial disclosure regulations apoly ecuaily to ALJs
as well as other Pederal empleoyees. Fipencial discilosure
statements, however, are generallv not heing reviewed by the
person making case assignments to see 1f BLJIs might be in a
possible conflice~ofl~interest girvation, I an ALY iz in a
conflicr~of~intersst situation aquestions can then be raised
about the fairncss with which he/she makes decisiorns,
Analvsis of the ALJs® rezvonse to our guestionnaire shows
that over 85 pecrcent of the 323 whe responded either said
no or don't know te "are financizl disclosurte statements
used in assigning cases?”

In 13865 the President issued Executive Order 11222
which prescribed standards of ethical conduct for Government
cfficers and employees. The President directed CSC to
establish gquidelines and administer the financial disclosure
reporting systen for Presidential appointees. The corder
replaced Executive Order 10938 issued in 1961 as a guide
for Presidential appointees and members of tne White House
staff.

Key provisions of the order stezte that:

~-"Employees may not (a) have direct or indirect
financial interests that conflict substantialiy.
or appear to conflict substantially, with their
responsibilities and duties as Federal employees,
or {b) engage in, directly or indirectly, financial
transactions as a result of, or primarily relyina
upon, information obtained through their employ-
ment.” (Section 203.)
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-~-*Bn ervloyee shall not enagage in anv outside
empzovment, intluding teaching, lecturing, oz
writinag, which mioht result in a conflict, or
apparet.c conflict, between the private interests
of the emplovee and his official Government rduties
and resoonsibilitiegs * % * . ®  (gection 202.)

-=%% % # ng employee shall solicit cor accept,
directly or indirectlv, anv gift, gratuity, favor,
entertazinment, loan, or any cther thing of monetarwy
valve, from any verson, coiporation, ¢r grouw whirh:

“(1) has, or is seeking to ohtain., contractual
or other business or financial reletionshino
with his aaency;

{2y conducts operations or activities which are
regulated by his agency: or

3
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has interests which mav be subsgstantially
affected by the verformance or nonperrormance
of his official duty.” {(Section 2(1.)

C3{ developed a financial disclosure form for usge
throughout the executive branch for all levels of emblovees.
The form reaquires the disclosure of financial interests
{business eatities in which an interest is held), outside
employrent, creditors, and interests in real proverty owned
as of June 30 of each year. The amount of financial interest

or indebtedness, or the value of real property, is rot reaquired

to he disclosed. In 1975 the (SC form was revised .~ require
disclosure of financial interests affected or restricted by
agency and statutory prohibitions.

In this regard CSC requires that each agency desian its
financial disclosure system so that it is effective in dis-
closing conflicts or apparent conflicts of interest. The
chief at WNLRB does review the ALJ's financial s:atements but
not for the purvose of assigning cases. At Labor, ICC, and
OSHRC, however, the ALJs fill out the statements but send
them to officials not involved in case assignments. ‘The
chief, who is responsible for case assignment, does not
review the statements. Aas a result, the effectiveness of
the systems in disclesing conflicts or aprarent cecnflicts is
guestionable. Disclosure of any interest thevy cw~n which
could conflict with any cases assiqned to them is left to the
discretion of the ALJs. While most ALJs would no doubt dis-
qualifv themselves from cases in which thev had an interest,
the agencies should insure, to the extent possihle, that
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cagses are rob assigned te a ludge wnere a mossiile cunflice
of interest may exist. wWe beileve the chiefl ALY 113 1a the
best positicn to make this detevaination when assiguning
cases by reviewing the ALJ's disclosure statement,
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CHAPTER 4

THE CIVIL SERVICE COMMISSION'S

ROLE NOT CLEARLY DEFINZD

The Administrative Procedure Act distinquishes Adwminig-
¢rative Law Judges from other Federal empblovees to provide
them with & measure of independence in reaching decisions,

4 wajor provision of the APA svecifically assigns the Civil
Service Coamission the resoonsibility to determine ALJ aquzli-
fication, cospensation, and tenure--funétions normally veeted
with employing agencies. The APA, however., makes no mention
2% to whetner thege snecific functions are in addition to
those Federal personnel functions for which CSC is normally
responsible~-issuing specific ocersonnel management nuidelines
and peiiodically evaluating agency compliance with suveh
guidelines. As a result, £SC has been reluctant to perform
these normal functions and has not been as halnful as ¢
conld in assisting aaencies emploving ALJIs to resolve thelr
personnel xanagerent probless noted in chaoter . Koveover,
there 12 318G a guest:on as to whether CS5C cen effecrively
fulfill les specifiz ALY regponsibilities az reaguired by APh,

=3

HE CSU'S ROLE

{80, as the personnel ranacement agency pf the Pregident,
iz cenerally responsible for i1ssuvine persgonnel manaqement
guidelines »ng svngseguentlv evaluatine zuvencies® compliance
with such guidelinces. With reaard to ALJs. howewver, CSC.
by virtue of section Il of the APA is assiqgned soecific
personnel management responsibilities normallvy delegzted to
the agency for which the employee works., These speciric
responsibilities assiaqned to C3C to orotect ALJ decisional
independence primarily involve determininag ALJ cualifications
and compensation and the basis for actions affectina ALJ
tenure, CSC is also resvonsible for approving agencies'
renquests for additional ALJs and temporarilv reassigning
ALS o agencies which need their services.

CSC has delecgated all of its ALJ resoonsibilities teo
its Office of Administrative Law Juda2s. This office is
staffed with four professionals who spend most »f their
time determinina initial qualifications of proscective ALJs
(includina processing 400 applications annuallv as well as
maintaining registers of ALY eliaibles), and arrantgina tewm-
porary interagency ALJ assignments.

Althouah the Director of the Office of Administrative
Law Judges maintaing perswnal contact with the chiefs and
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injividual ALJs, the feedback he recejves on the a
perscnnel managerent efficiency is aoften cocond »a
dic, and aneadotal. He recsives na regular age; cv
data and liwited information on ALJS productivity or

Ty
e, enore -
careload
yse.

The Lxecutive Director of (SC gzid he helieves that
agencies have interpreted section 11 of tho APA to the poinr
that many ALJs believe they are totally independent. Accord-
ingly they ate reluctant to exercise personnel managenment
cantrol of ALJYs. While receognizing that agencies are not
doing all they -sheuld, he alse acknowledoed that CSC could
be subject to similar critvicism., C{5C, as is the case with
other agencies, however, is unsure &S to the extent it
can or should be involved in ALJI personnel manaagement and
lkas been reluctant to assume an active role. In this raaard
CSC pilans, after its hdvisory Committee an ALJs 1/ issues
its tinal report, to meet with officials of agencies ernioy-
ing AlLJs to discuss the responsibilities of the agercies
and CSC regarding ALJ personnel managerent. While this
endegvor should help poth parties identifv tnose nersonnel
manhaqger.ant areas for whichk they believe they are resHoprsi-
ble, there is no assurance that their views will be in
agreerent with the intent of the Corgres Accordinnly,

he AYa muay have to be amendced to b wmor pocific with

til :—;
> TS50 el T N T Mo b
o4 rsonne ranasonent .,

l‘?“;
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54
he parvies invelved in cach asoect of pe

prgﬁygﬁg ASSOCIATED WITH €SC'S RELUCTANCE
T0 158U GUIDELINCS aND CONDUTC

°LR”OW {EL MANAGEW cggm;v&Lgﬁggggg

One purpose of the APA is to provide ALJS protection
from undue agency influence--to give them a measuie of
independence. To accomolish this, the legislation excludes
hiJs from agency performance ratings and assigns CSC
responsibility for ALJ gualification, cormpensation, ang
tenurs. The APA is, however, silent with respect to whe
is responsible for the remaining elements of personnel
management.

1/A 13 member committee composed of (SC and agency wersonnel,
ALJs, chief ALJs, citcult court judoes, law professors,
an assistant attorney general, and officizls of the ASA
&nd the Federal Judicial Center. Its purpose is tn make
recommendations to CSC for immrovements in the manage-
ment and use of AlLJs.
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Effect of nongpecifi

city of the APA

Because the APA 1» silent regarding responsibility for
most aspects of ALJ veveonnel management, including the
party respensible for ALd evaluation--critical to the
effective accomplishrent of &ll other personnel manajzement
elements-~neither agencies employing ALJs nor CSC is sure as
to the extent thev can or should institute personnel manaage-
ment controls. If attermoted, such actior micht Le inter-
preted as constituting an unwarranted abridgment of ALy
imrartialitv. As a result, as indicated in chapter 3,
zgencies allow ALJs to funciion virtually unsupervised.

They are free to do as they please with little fear of
CONSEqUEnce.

CS8C, slthouzh aware of agencies' difficulties, has not
been particulatly heloful in developing solutions. It
has not issusd written quidelines or periodically evaluated
and recommended ipprovemants $o agercy personnel manage-
ment systems as is the case with other Federal empiovees.
This inactivivy on the part of C58C~-which 1s not nvolved
in the administrative decisionmeking process and therefore
less likely vo be crat:cized for interferine with ALJ
independence~-tends to make aaencies, which are involved,
even more likelvy to believe that limited acency invoelve-
ment in ALJ pecvsornel managiement is justified.

INADEOUAEE_DATA ™ EY&LUATE AGENCY
REQUESTS_FOR ADDITIONAL ALJs

CSC is responsible for allocating GS5-13% and GS-18& ALJ
positions to the various asagencies using theicr services.,
However, CSC receives little information regarding AL)
use and productivity and accordingly has virtually no basis
to evaluate agency requests for additional ALJs. Generallv.
CSC accept whatever justification the agency provides.

An internal CSC nmemorandum from the Office of Adrinistra-
tive Law Judages to the Bureauv of Executive Manpower relative
to a Securities and Exchange Commission recuest for an
additional GS-16 ALJ position noted "As in most other cases,
this aoffice is in no position to guestion the justification
presented.” Notwithstanding the above, CSC granted the
position.

Withouvt avpropriate productivity data, CS8C is unasble
to assure that ALJs are being used effectively. At ICC, for
example, cases nermally handled by an internal group of 33-12
and GS5-13 attorneys were diverted to the ALJs because their
workload was low. At the same time, NLRB was discussinrg with
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cs C the pozsibility of obraining 30 edditiena: LIs to
handle what it terned "i.g increased workivad.” Since 50
receives little saformation regarding ALJ use or productivity

it was unawsre of ICC's situation and accordingly had o hnsxﬁ

te discuss with IS8 angd XLERB the possibilitv of reassicning
ICC AaLJs to the XLRB or »ny olher agency needing their segv-
ices. Similaily. CSC did not know the extent tn which Aldis
currently emplived by NLRR were eifectively doing their dohs,
and thus did not have & basis for assessing whether the HNLRB
request for additional ALJs was reasonable.

Federal Agency Hearings: A Proposed taselogd Accounting
Svstem, & 13747 aeﬁn¥?"5?§b&r€3‘by a member of the Adminis-
trative Office of the U.S. Courts and issued by the adminis
trative Conference of the United States, sucgested a possible
solution to the adove-noted oroblem. It recommended that
a uniform weighted cassload system ke jnmplemented to assure
that AL were "eiwing assioned to agencies where they couala
e ueoﬁ most effectivelv. The Conference has published
i*e first report ~ontaining caseload and processing tive
%iaﬁzitis fo1 &L vroceedinos at 23 agencies doring fisce
vear 197%. 17 2t is hored thav a continuation and rétxnvn
ment of this systen may eventuallv be used to Jdevelop a
unifors weighted caseload system for all agencies. Such a
svstem, uved by the Administravive Office of che U.5. Courts
to evsiuvate the werkload of U.5. district courts, sssigns
a weiaht to sach type of case handled by @ judae. The
we ight is based on the azount of time it usually takes
to adiudicate that tvpe case. By implementing such a syvstoem
at each agency enploying ALJs, the Conaress, CSC, and other
agencies would receive information regarding ALY use and
productivity on 3 consistent basis and could make corvarisons
and with some Jesree of accuracy determine how best to
allocate AlJds. &®oth the La Macchia study and ALJ resco. @
to our questicmnaire indicated that imeclementation ¢f &
uniform weighted caseload cystem is feasible. As stated

in the La Macchis report:

“ehe Committer conciudes that a caseicad accounting
system alema the lines of the systei. prepaved for
the Administrative Conference of the United States
is feasible.

1/Federal Adminis tragggg Law_Judges Heorlncstzfgati§g}cai
Revort for 13*Y¥ TAdmiristrative Conference of =ha Unized
States {19°7%.
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In our guestionnaire we asked whether such a syster would be
helpful to the Congress in determining which agencies have ™
the greatest need for ALJs. Gf the 731 ALJs respondina,

52 percent believed it wouléd be helpful.

SCLFCTIVE CERTIFICATION--2 PRACTICE WHICH IF
USEDR_EXTENSIVELY CAN ADVERSELY REFLECT ON_THE
ADKINISTRATIVE PROCESS

Selective certification is used by 11 of the 28 aqencies
employing ALJs. This process alliows agencies, with prior
C8C approval, to hire individuals with special skills or
experience in a particular area. For examnle, NLRB generally
hires individuvals with labor law exrerience to £ill *heir
ALY positions, Individuals possessing these special skilile
or experience most commonly acavire them bv working at orv
practicing before the agency using selective certification
to hire i1ts ALJs, The result is that many ALY positions
are filled by agencies appointing attornevs from their own
araffs. In this reqard, 417 {58 percent) of the 718 ALJs
revponding to our cuestionnaire indicated that they werw
selected as an Aj rouch selective certification. We
alse ipguired ing ¢ extont thet the ALJs oelieved seiec=
tive certificatict, ontributed to the selection of the most
qualitied applicent. The 596 resporses received indicated a
dif{erence of opinion: 263, or 44 vercent, believed tnat
solective certification made s wminoy contiibucion in se-
lecting the most gualified applicant, while 233, or 37 mer-
cent, believed it made a major contribution. These resvonses
indicate that some of the 417 aLl3 anpointed through selec-
tive certification believed the practice did not contribute
to selection of the most qualified applicant,

Most of the agencies have had the authority to use
selective certification for over 20 years without having to
justify the continued nead for such authority. While this
process provides the agencies with & method to hire ALJs
with special talents and gualifications and who can be
productive immediately, it can also lead to douvbts about
the impartiality of the administrative adiudication process.
In this regard the La Macchia study reported:

"The majority of agencies utilizing selective
certification strongly favor the practice hecause

of the need for subject matter expertise in the ALJ,
and the view that nn-the-job training is excessively
time consuming and overly expensive, Those who
oppose the practice argue that it resulta in
inbreeding, that those selected have peen imbued with
the agency's point of view which may sffect the
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independence of their judoment. that tvhe acpezarance
of justice is lost when vesterday's staflf attornev
beccmes today's ‘impartisl® dudge, and that, most
of 211, its use effectivelv excludes from meaninaful
Iisting on the CSC reaisters many able and willing
private practitioners and gener&l attorneys in
government seyrvice. In this connection, it should
be noted, that certain ABA pfficials have urced
abolition of the practice or its ricorous limita-~
tion.”

The report contained a conclusion that the use ¢f selective
certification should be limited to specifically authorized
appolincments based on written CSC standavdés.

S
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CHAPTER S

i ——— . ———.

CONCLUSIONS AKD RECOMMENDATIONS

CONCLUSIONS

ALJs play a pivoetal role in the administrative orocess,
which ¢costs the Federal Government millions of dollars each
vyear and significantly impacts on the national economy
and lives of tnousands of citizens.

Although the formal adjudicative process was established
to resolve conflicts proamptly and fairly, timelv decisions
are not being made because the process ig burdened with
extensive agency review of ALJ decisicns and, in meny
instances, overformalization. In addition to adversely
affecting the timeliness of decisions, these f{actors have
also served to increase c¢osts and raise questions regarding
the impartiality of acency Jecisions and the need for a
highly formalized mechanism to resvive what cowid be cate-
gorized zs relatively simple disvutes.

The Adainistratvive Procedure Acit is not snecific regard-
ing the patty respensible for most ALJ personnel management
functions and accordingly little s being done te monitor
ALJ performance. Agencies are reluctant to attempt to
manage ALJs for fear it will be interpreted as an Infringe-
ment on ALJ independence and tend to resort to extensive
review of ALJ decisions in order to have some assurance
that ALJ decisions are reasonable and in accordance with
agency policy.

Because of the nonspecificity of the APA, CSC has
similarly been reluctant toe become actively involved in
ALJ personnel management. <CSC has not verformed thosc
personnel management functionsg it norwmally verforms for other
Federal employees and has not been as helwful as it could
in assisting agencies employing ALJs to resolve their per-
sonnel management problems,

These criticisms are not new. For the vast 30 vears,
committees, studies, and advisory grouos have said subztan~
tially the same things. Yet little has been done by the
Congress, employing agencies, or CSC to significantly
improve the situation. The results have been {1l) ccstly
delays in the administrative adjudicatory process which
was intended by the Conoress to expedite the adiudicatien
of disputes and™{2) less than desirable perforrmance by an
undetermined number of ALJs.
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Cumbersome agency creview of ALJ decisiong and unnecessar~
ily formal procedures to adiudicate some cases delay final
administrative decisions and may deny due process te the
parties involved. Additionally, they can resilt in the
inefficient and ineffective uge of agency resocurces, inclu-
dinag ALJds, the unnecessary exvenditure of millions of
dollars and cause the impartiality of the wvrocess to be
guestioned. Such delay, as calculated by the Senate Committee
on Governmental Affairs, costs the Government, the varties
invelved, and the general public willions of dollars. In
addition, it casts doubt on one of the essential cbjectives
of the APA, that ALJs be an important factor in the decision
process and that the views of agency versonnel he not unduly
emphasized or secretly submitted.

No criteria erigt to determine what typeg of cases
require APA formality. As a result, the number of cases
being adjudicated formally and the number ot ALJs reouired
te accomplish the task has significently increased since
the Congress enacted the AFA. Formal APA procedures are
used 6 adjudicate some cases when siuple and more expedi-
tious procedures, consistent witn due orocess recuireaments,
offer viable slternatives.

ALJ PERSONNEL MANAGEMENT

ALJs are unique among Federsl emplovees. The (onaress,
through enacting the APA, created a semiindependent arcup
of ALJs and ernforced their status by precluding employing
agencles from evaluating ALJ performance. APA, however,
omitted assigning the evaluation responsibility to any
other organization, thereby in effect making ALJs totally
cather than gemiindependent. In this regard, analysis of
agency data and discussions with parties involved in the
process, indicates that the performance of some ALJs is
less than satisfactory. The extent of this problem cannot
be determined until objective standards are established
and ALJ performance is evaluated against such standards.

The chief ALJs, who are responsible for superwvising
the guality and quantity of ALJ's work and who are a part
of agency management, exercise varying degrees of manaqgerial
aunthority. Although productivity statistics are available,
they are of limited use because most agencies have not
established objective performance standards. The lack
of ALJ performance evaluations, including developning of
objective standards, has also adversely dffected agencies
in (1) determining the number of ALJs needed to accomplish
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theivr nissions, {(2) providing CsC input regarding its
vecruiting etforts, (3) developing ALJ training programs,
aend (4) 1dentifving Alds whose performance might warrant
initiation of adverse action proceedings.

Agencies employing ALJs have also not implemented
effective ALJ financial disclosure systems. At the four
agencies we reviewed, firencial disclosure statements were
not considered by the chiefs in assigning cases to ALJs.

Ancther way in which the APA sougill to provide ALJs
4 measuce of semiindependence involved assigning CSC
responsibilicty for determining AlJ qualifications, tenure,
and compensation~—-{functions normally assigned to employing
agencies. The APA, however, makes no mention as (o whether
these specific functions are in addition t¢ those for
which C8C is normally responsible~-issuing specific personnel
management quidelines and pericdically evaluating agency
personnel systems. As a result, CSC has been reluctant
to perfornm Jhese normal functions and accordingly has not
been as helpfrl as it could in aessisting agencies employinag

AY 1
Puead 5 s

Tire lack of ALJ performance standards and evaluation
has also precluaed agencies {rom providing CsC with =meaning=-
ful reports on ALY productivity and use; anformation which
is gritical 1p deternining the propriety of agency requests
for additional ALJs. Without this data, CSC is in no posi-
tion Lo arprove or disapprove such requests, In this regard,
the current efforts of the Administrative Conference of the
United States in gathering ALJ productivity data to dewvelop
a4 uniform &kiJ caseleoad accounting system is a step in the
right direction and should be continued.

Wwe also noted that selective certification, a practice
which generally resuits in agencies hiring their own staff
attorneys to be ALJs, may be adversely reflecting on the
impartiality of the administrative adjudication process.

RECOMMENDATIONS TO THE CONGRESS

To improve the administrative adju-”icaticn process
ard permit the establishment of effective ALJ personnel
management systems, the Congress should amend the APA to:

~-Clearly assign the responsibility for periodic
evaluation of ALJ performance to a specific organi-
zation. The responsible organization could be (ST
by itself or as part of an ad hoc committee composec
of private attorneys, Federal judges, chief ALJs,
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agency officials, and the Administiative Conferonce
of the United States.

~-LClarify the extent to which CSC can, in the case
of ALJs, perform its normal personnel management
functions~-issuinc personnel management gquidelines
and pericdically eviiuvating agency compliance.

-~Egtablish an initial probationary veriod of un
to 2 vears and thereby elimirate immediate, wirtuvally
quaranteed appoeintment and tenure,

Thz Congress should also:

--Establish parameters or criteria to use in decidinng
what dearee of formality is reguicred to provide
fatr Gecisions in different tyves of administrative
disputes and, &s recommended by the Scrate Committee
on Governmental Affairs amend the APA and other
izgislation ag necessary to clarify the aqencies®
pover o adopt streamniined adiudication orocedures.,

-~Amend legislacion az necessatry to nievide for srand-
atds of review along the lines outliined in Public
Law 9%-164 {91 Stat., 1290, 1314; which affeorded
ALJs' degisions at vne Commission greater finslity.

--See that each agency employing ALJs has taken
steps to establish performance standards so thaot
nonproductive ALJs can be identified before any
additional ALJs are given to ageacies.

RECOMMENDATIONS 1O HEADS OF AGENCIES

ALJe

We recommended that the heads of agencies embploying
{see app. I):

--Establish procedures which would preclude extensive
review of ALJ decisions in cases where the parties
have not filed exceptions and where the case does
not involve compelling public interest issues or
new policy determinations.

--Establih one control pody to conduct case reviews
when necessary so as to aveid, te the maximum extent,
duplicaticn and inefficiency.

‘ --Establish in cooperation with the chief 2LJ and the

ALJs themselves, objective performance standards
delineating what is expected of all ALJs in terms
of quality and guantity of work.
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~~See that an effeciive fimancial disclowure svsten
igs implemented, inciuding a requirement that chiel
ALJs be familiar with ALJ disclosure statements to
avoid possible confiict-of-interest sitvations.

In addition, the chief ALJ st each agencvy, commission,
or board should review the proceduyres by which cases are for-~
mally adiudicated to determine {f simplified procedures can
be used. The accomplishments and progress toward meeting
each of the above recommendations should be reported to the
appropriate congressicnal committes.

RECOMMENDATIONS TO_THE CHAIRMAN, CSC
We also recommend that the Chairman:

~-Encourage and assist the Adminisirative Conference
in its efforte to develop an ALJ caseload acrcunting
system. In the intecim, CSC should make full use
of the proeductivity data being accumulated by
the Conference to determine the proeriety of agencoy
requests for additional ALJS.

~~Reexamine the need for selective certification at
the agencies where 1% ig carrently in use and
evaluate furure requests for its use on & cage~by-~
case hasis.
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NDIX I - AFFENDIZ I
DEPARTHENTS AMD AGINCIES

EMPLOYIRG ADMINISTRATIVE LAW JUDGES

ABRIL 1977
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Number of ALJs

Alcohol; Tobacco and ?irearms, Depavtment

of the Treasury . . 1
Civil Aercnautics hkoard 17
Civil Service Commission -1
Department of Agriculture 5
Department of the Interior 32
Department of Labor ) 43
fFedeval Communicrtions Commission 14
Federal Power Commission 21
Federal Trade (ommisgion 12
Food and Drug Administrstion i
Interstate Commerce Commission €2
Maritime Administration . . &
Narional Labor Felations Boavd 56
Securities and Lachanue Commission -9
Social Securicy Adminsstration ’ 215

Permanent 416
Tenporary 1%%
Coast Guard
Commodity Futures Trading Commission
Consumey Product Safety Commission
Drug Enforcement Administration, Department
of Justice
Environmental Protection Agency
Federal Maritime Commission
Department of Housing and Urban Development
International Trade Commission
Huclear Regulatory Commission
National Transportation Safety Board
Cccupational Sarety and Health Review Commission
Postal Rate Commission
i1.5. Postal Service

o i
[ e P S N et andl i e - 3 o bt L3 2

Tt

Total . 1,02

|
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QUESTIOHNAIRE DESIGH,

ADMINISTRATION, AND RESPONSES

In late August 1977, we sent a guestionnaire to all
permanent Administrative Law Judgesz in the Paderal Souvern-
ment. The questiconnaire was built from earlier surveys of
this group of Federal officials (particulcrly the La Macchia
study 1/}, on ideas contained in scholarly analyses by leading
jurists (particularly those contained in papers by Fauver, 2/
Hollaran, 3/ Pfeiffer, 4/ Ruhlen, 5/ and Zwerdling, 6/}
and finally on field research performed in four agencies. 3/

Qur questionnaire differed from the gquestionnmaires used
in earlier surveys in a number of respects. Unlike those
used in the La Macchia study or the one used in a study con-
ducted for the American Bar Association Section on Adminis-
trative Law, our questionnaire was almest completely check-
list or multiple~choice in format rsther than essay. There
were three reasons for choesing the "close-ended® over the
"open-ended" format. In the first place, it minimized the
demands on the respondents® time. In the second place, the
state of knowledge about the topics covered in the guestion-
naire, we felt, was sulficiently developed to warrent a
close~ended survey. With respect to this second point, it
shoald be noted that social science researchers generally
concede cpen-ended gquestions are more appropriate for the
beyinning stages of inquiry into an area when

~~-the depth of respondents® knowledge of the area is
unknown

-~the area is so poorly understood that appropriate
response options cannot be defined in advance, and

~-potentially biasing differences amc.g respondents
have not heen identified and assessed.

Close~ended guestions, on the cther hand, zre move appropri-
ate for later stages of inquiry after the area has been
illuminated by earlier research.

The third reason for preferring the close-ended question
is its relation to the first two. For a number of years,
certain beliefs have thought to be commonly held by ALJs--
viz, those having to do with causes of case bazcklogs and
with benefits of potential improvements to the practice of
administrative law. We wanted to assess the extent to which
those beliefs, in fact, prevade the corps of ALJs. Thus, we
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had to receive cesponses Sack from as many ©f them as possible.
We believe the %1 percent zates of return we experienced by

the La Macchia committee was, in large part, because our
guesticnnaire was close-ended and thus much more economical

cef respondents® time. Moreover, the responses of udges

could only be unambiguocusly nounted and compared acrias agen-—
cies~-and thus, the pervasivenesy of attitudes determined--

if close-ended guestions were used.

In designing tne questionnaire we were helped greatly
by three leading administrative law jurists whe conducted
twn separate reviews of the technical gquality of the gues-
tions. 8/ 1In addition, four other judges participated in
pretests of the questionnaires. 9/

RESPONSES

The questionnaire was mailed to BZ6 permanent ALJa (asg
of April 1977} and responses were received from 754, or 91}
percent of the group. As can be geen in taeble 1 low there
were five timeg as many responses from the Social Security
Adainistration as there were from tne National Labor Relations
Bexsrd~-the agency with the second highest number of responses,

TABLE 1

ee i e vans s

Questionnaire Return Percentages

Humber Cumglative
Rgency returned parcent retuth

Social Security Administration 358 47
National Lzbor Relations Board 77 57
Interstate Commerce Commission 43 83
OSHRC 36 6R
Labor 28 72
Federal Power Commission 18 74
Federal Communications Commission 13 -

Federal Trade Commission 13 78
Interior 12 3¢
Coast Guard 11 81
Civil Aeronautics Board . il 82
Securities and Exchange Commigsion 5 -

National Traasportation Safety Boar3d 5 81
Agriculture 4 -

Environmental Protection Agency 4 8%
Federal Maritime Commisscion 4 -

Other {note a) 112 100

a/No agency indicated or less than four rTespondents from the
agency or guestionnaires received too late for incliusion
in analysis.
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Ta protect the identity ¢f respondents, we asked them
to indicate whether they were the only ALJs in the zgency
or whethey their agency enployed two to four ALJs. 10/
Those not meeting either condition were asked to ildentifvy
the agency in which they worked. From the group of those
who identified their agency, we selected, for moere intensive
analysig, those emploved by zgencies where five or more
judges regponded to the questionnaire. This latter selection
was Gone o further insure confidentielity &and to produce
results winich would be more reliable. It resulted in focus-
ing analyses on %30 AlJs in 13 agencies.

Becoune of the disproportionate number of ALJs in &
fow agencir»s and because we expected differences in re-
sponses depending on the agency, we performed a test to e~
termine whather the differences found were statistically
significant., The criterion used in the test was that any
differcnces a3 large or iarger than we found ameng the
13 agencies must have a probability ¢f occurring ne more than
I time in 100 bv chance,

In tne {oliowing pages we will describe the responses
ag they relate to {1} suggestinng for improveuwent, 12; ftac~
tors affecting prodectivity, and {3) chartecteristice assooi-
sled with Case aeelogs.

SUGGESTIONS FOR I MPROVEMENT

There have been many suggestions for improving the
adainistrative process. Some of the most freguently offered
ones were listed in our questionnaire and che judaes were
asked to rate the extent to which cach one would contribute
to improvement. Figure 1 on the next page shows therc
was considerably more variability than uniformity in the
judges® responses to these suggestions. There was a con-
sensus on only two of the suggestions. For those two,
there were no significant differences of opinion among
judges in the 13 agencies about the extent of improvement
te be obtained by

--delegating compiaine making and settlement auvthority
in reqgulatory agencies {see guestion 7-3 in figure
1} and

~-relaxing rules of procedure which force hearings
at certain stages (see 7-7 in figure 1).

On an averege, judges felt that more extensive delegation cf
autnority had moderate poiential for improviuag the
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administrative provess. Relaxinag rules of procedare was
felt to have even less potential for improving the process.

For those suggestions on which the judges disayraed,
figure 1 shows, at the right, the azency whose judjes thought
the suggestion to be least Lelpful and, at the left, the
agency whose judges thought the sugec:s:zion to be mest help-
ful. Thus, orn the guestion for which there was least agree-
ment (7-10), the Security and Exchange Commxsslon judges
assigned an averass value halfway between some improvement
and little or no izprove= Sk to the votential benefit of
innovations ia tho area of decisional formats and this was
the lowest value &ohldﬂ%ﬁ Lo this suggestion by any group.
The highest value wes assianed by judge from the National
Trensportation Safety Board who gave it just under the high=
est possible rating.

Examination of ficure slso shows that SEC jadges
appear to be less optimistic about improvements which would
result from adopting seme of the svagestions, while judges
from the FCO, the NIRR, and the NTSB appear to ba more opti-
rmiztic about the ogans o ne made.

o

PROJUCTIVITY

Most crganizatvtional psvehologists hold the view that
produstivity is a joiat tanction of (1) worker motivation,
job-related ability, and andets L&ndzng of work role and (2)
the extent to whivh the work routine is automated. Put sime
Ply, thes:> theorists have suogested thst, where machines do
not set the workpace, tha following eguaticn describes the
level of an individval's performance:

Performance = f (ability x motivation x role perception)

The form of the telationship wmeans that if any term is
zero. then perforzance will be tero. Thus the assunption
is made that a person oould be teops in ability to perform
a job and could adegquat elv understand how to do the work,
but without motivation will not perform well. By the
same token, a person ceui& bde turning out a lot of whatever
the organization rroduces and still not be rated high in
performance because he niaverceived the importance of guality
in fulfilling his role requirements.

A commoidy used dtfi xition of the term "ability® in-
cludes all the training, experience, and aptitude necessary
te perform 121 1 & given sxtu&tion. 0f these, aptitude
is considered Lo be a rvelatively stable and unchanglng char-
acteristic and frow the organization's point of view is
determined by the type oI selection procedures used to bring
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new members into the organization. Once in the organization,
a person's ability to adequatelv perform the job can be modi-
fied by the type of training 2nd erperience he is provided.

A number of items were included in cur guestionnaive
which were designed to preovide parametric information anout
the level of wmotivation, role prassure, training, and per-
formance of the ALJs.

Motivatien

The wethod we used to measure ALJS® motivaticn has been
used to study a wide vatriety of organizational phenomena
during the last decade. It is based on the assumption that
man is rational., Thus he will work hard to get something
ne values. Moreover, he will work harder the more he values
it and the more likely he secs it as dependent on ris work-
ing hard.

We asked the judges to tell us how much valuz thev
placed on each of 10 possible ¢ outcowes of superior perfor-
mance. There were significant ¢ 1ffzzences in value ratinugs
for only 2 of the 10 outcomes as can be seen in figure 2.
For the eight cuncomes on which there was a consensus, the
most valued was an increase in pay commensurate with what
ALJs teel to ke their special status in government. The
least valued ouvtcomes had to do with agency modification of
ALJ decisions and with pressures to decide more cases in a
shorter time.

We also asked rot ratings on how freguently the judges
exper ienced each of the outcomes when they performed at a
super ior level. 1In providing their answers, the judges were
asked to think of superior periormance as rendering the best
possible decisions in the shortest period of time. As can be
seen in figure 3 there was more variability in the judges’
ratings of frequency than in their ratinygs of value. There
were particularly large differences among the agenc.cs on
whether superior performance was likely to result in (1)
production pressures, {2) freguent modification of decisions,
and {3} pleasant office surrouvndings.

Typically, the value ratings and the frequency ratings
are looked at together to measure motivation by the method
we adopted. When this is done the differences between agen-
cies disappear. Thus, by the statistical criterion we estab-
lished, there are no differences among the agencies in the
motivation of ALJs. On the average, ALJs report either (1}
oftentimes receiving desirable outcomes from superior pesrfor-
mance or {2) only occasionally receiving. undecsirable outcomes.
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Figure 2
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Figure 3

Ratings of the freguency with which surcrior performance

leads to certain gutcomes
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Role pressures

The questions used to measure the extent of role preg-
sures on ALSs were similar to those used in a8 nationwide
survey conducted several years ago. They wWere concerned pria-
cipally with work overload and vole conflict and ambiguity.
Bach of these has been shown to reduce progductivity.

SRR

Figure 4 presents the responses of the judges tu the

{ questions about role pressures. As can be seen from the fig-
ure, judges at SSA and ICC experience the most pressures

from their role. Interestingly though, the typus oi pressures
at the two agencies appear to be differcent. At 5s5A, the
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to do with the amount of work and the Lime and
resources available to do it. On the other hand, pressures
at ICC have to do with agency review of 2LJ decisions. Role
pressures are least for Loast Guard judges who report rarcly
or almost never being bothered by {f of the 10 pressure oro-
ducing role characteristics.

pDressures have

g $
> -
£ . & = ~ =
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Case processing characteristics

Judges in the 13 agencies selected for more intensive
analysis differ most among themselves in tactors closely
assocliated with the unique type of cases settled in each
agency. Thus, the amount ot time required to decide a typi-
cal case in FPL, CAB, FTC, and ¥rCC (over 390 days on the
average) is four times longer than the time required to de-
cide a case in SS5SA, the Coost Guard, or the Department of
Labor {56 to 98 days}. There are evean more striking giffer-
ences in the number of transcript pages ana namber of witnes-
ses typically involved in cases at the agencies. As can be
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seen in table 2, there are 30 tiuves more pajzes of transcript
in & typical FCC or PTC hearing than in an SSA or Coast Guard
hearing, and there are almost wight tires as many witresses
in an FTC heaving as irn an SSA hearing.

TABLE 2

Characteristics of Typical Cases

RN

Agency Days to ) Transcript Nurber of
decision pnages witnesses

FCe 566G 2,542 i2

FTC 417 2,367 213

PPC 444 425 5

CAB 39¢ 794 16

Interior 345 347 7

icc 247 421 14

SEC 240G 399 )

NLRB 186 . 403 10

QSHRC 181 226 &

HTSB 172 162 K

SSA 92 77 3

Labor 28 17% 5

UsCG 56 77 4

We asked a number of questions about the character-
istics of cases with which ALJs were personally involved
and which varied in length from unusually shott through
unusvally long. There vere 19 characteristics on which data
were collected for shott, typical, and long cases. Many of
these are characteristics hypothesized by the Administrative
Conference to effect judicial productivity or are intended to
apply tc "the typical formal administrative proceeding.” In
order to simplify discussion of case processing charac~
teristics, we performed a special statistical snalysis de-~
signed to identify the minimum number of dimensions needed to
describe the judges' responses. 11/

The results of the analysis are presented in table 3
and can be interpreted as follows: the characteristics
listed under a dimension tend to occur toyecher—-so that
when one is present, the others tend to be present too; and
when one increases in value, the others tenu to increase also.
Thus, using dimension 4 as an example, as the number of
parties invzlved in a short case increases, the number
of witnesses increzses as weil. Morzover, the number of
parties and witnesses are somewhat unigue in that they
“re closely related to each other but are not related to
any other case characteristic we measured.

5%



TABLE 3

Cage Procensing Limensions

APPENDIX LI

{note &l

OIMENSION l:

Long~PreHearing Conference
Typical-PreHearing Discovery
long-FreHear ing Discovery
Long-Extensive Discovery
Long-Contestied Discovery

DIRENSION 2:

Typical-Kumber of Pstties Involved
Shott-Rumber of Contested Notiong
Typical-Nunber of Contested Motiong
Long~Number of Contested Motions
Typicali-hanber of Witnesses
Typical~Lays of Hearing

OIMENSION 3:

Short-~idvance Written Testizony
Typicai~Advence hrstten Tesntimony
Long-Advsnce wWritten Tostimony

DIENSION &

Short~wusbesr of Parties Invalved
shore-Nurher of Wiinesges

DIMERSION %:

Short-Opinion Preparation Intertupred
Typical-Coinion Preparation Intertupted
Long-Opinion Preparation Interrupted

DIMENSION &:
Short-Case Processing Time

Short~Number of Transctript Pages
Short-Number of Witnesses

CIMERSION 7:

Long~te.mbes of Ivanscipt Fagen
Long~-damber of Witnepaes
Lang=Days of dearing

DIMENSIOR 8:
Short-Travel Fequired
Typicel~Travel Requited
Long-Travel Reguited

DIMERSION %:
Short-PreBearing Discavery
Typicai-Hearirng DinCOVEry
Short-Extensive Digcovery

Typicali-Extensive Digtovery

DIMERSIDH 10:

Shore-lasoet Stipulated
Typical-isgsuea Stipulated
Lotg-issues Suipulated

DIMERSION 13-

Stort-Tredearing Lonfar.ace
Typilcal-Fredearing Confercnce
feng-Predearang Conference
Short~Settlement st PreMraring

DIMENSION 12:

Short-Case Prosessing Tipe
Typical-~Case Processin, Time
loeg-Case Processing Tiwme
Typlcal-Numrber of Witnessgs
Typical-Extensive Discovery
Typical-Conteszed Jiscovery

A/These ate the variadbles whose loadings exceeded .30 in the factor
zralysis. Most of the lcadings exceeded .60 and were falcly uvniform

for eachk factor.
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Thete appear to be three types of dimensions ond

-

case processing. The first is & dimension whcoese pres

8 o

eriving
ance of
absence is independent of case length. In table 3, these are
dimensions 3, 5, 8, and 10, respectively, having to do with
whather {1) written testimeony was filed in advance, {2} the
judge’s preparation of an opinioen was delayed by having to
hear or terminate &nother case, {3) travel was reguired inci-
dent to the case, and {4} maijor porticns of the facts were
stipulated by the partles. As an exanmpie of what this

type of dimension indicates, dimengion 8 shows that if a
judge reported having to travel for a short case, he or she
reported having to travel for a tvpical and a long case as
well.

The second type of dimension hes to do with character~
istics uniguely associated with cases of a certain length.
Again in table 3, these are dimensions 4, 6, 7, aad perhaps
1. Dimension 4 was digcussed previously. Dimension 6
also describes a gshort case and indicates that the pracessing
time increjnses as the number 0f transcript pages snd wite
negsey increase. Dimension 7 is similar to 6, except that
it is concerned with the long case, and processing time is
yeplaced by number of hearing deys as the characteristic
associacted with the number of witnesaes and pages. Dimen-
sion } appears to be principalliy concerned with the natuce of
the discovery proceedings,

The third type 0f dimension which describes case proc«
essing characteristics is a mixed factor conlaining both
cases cf & certain length and processes of a certain type.

In table 3%, these are dimensions 2, 9, 11, and 12. For

the last ¢f these mixed dimensions, nunber 12, tae statis-
tical analysis indicated that the typical case processing
time and much less closely related to the nature cf discovery
used for that length of care.
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Hotes

SN

L/C8C. Report of the Committee on the Study of the
uveilization of Administrative Law Judges. July 30, 1974,

2/william Fauver. “The role and functions of federal
administrative law judges in the United States of America",
Statement of the Federal Administrative Law Judges
Conference to the 1975 wWorld Coniference on ' orld Peace
Through Law., Washington, D.C., October 12-17, 1975,

3/Morbert A. Holloran. Fedecral Agency Hearings: A
Proposed Caseload Accounting System. Washington, D.C.:
Acministrative Conference of the United States, January 1974.

4/pPaul N. pfeiffer. "Hearing cases before several agencies-

Odyssey of an Administrative Law Judge.” Administrative
Law Review, 1974,

S/¥erritt Ruhlen. Hanuzl for Administrative Law Judges.
Washington, D.C.: Administraetive (onference of the
United States, 1974.

6/3oseph Zwerdling., “Reflections on the Role of an Adminis-
trative Law Judge®, Aduministrative Law Review, 1974,

7/CSHRC, NLRB, Department of Labor, and ICC.

8/Judge Naham Livt, PPC and Chairman of the Federal)l Adminis-
trative Law Judge's Conference; Judge William Fauver,
Department of the Interior and former Chairman of the
Federal Administrative Law Judge’s Conference; Judge
Ernst Liebman, FPC.

$/Judge Fredrick Dolan, Interstate Commerce Commission;
Judge Kyron Renick, International Trade Commission:
Judge William Robbins, Social Security Administration;
Judge NLRB,

10/The cutoff of at least four respondents is typically
used in organizational research to insure anonymity.

ll/we performed a factor analysis using the principal factor-

ing method and rotated 20 factors, accounting for 73
parcent of the variance in the original responses, to a
varinax criterion for improved stability. The 12 factors
discussed in table 3 account for 85 -percent of the variance
in the rotated facter matrix.
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Recpect of peers in the legal
profiession

Yrequent modification of your
decisions by <gency nfficials
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biltity f(e.g. from attaching greater
f:nality to ALJ decirions)

Prequent tims away from howe or family

and friends (due to travel, working
more than an 8 hour day, and 30 on)

Office surcoundings befitting grade
and posjition

Feeling of contribution to the body
of eministrative law

Jealousy or leszs acceptance by
coworkers

Prestute from agency officials to
decide cases in a shorter time

Qpportunity to travel to Licasant
or interesting locationd
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APPLNDIX Il APPESNDIX 11

noyour epinton, which of the folloming Dest Mefines Tlunertar® geriormencl by ALJS Wr oyeur guengyt
{Lheck pacn 1hat appites.)
[1} uriting & large nunber of decistony fn & reldtively short Deciod of Uioe. go3g;

do.

0.0
6.73 {1] dchrevirg 3 targe nunter of settlements in caves before you. &, &

{1] warking at & pace which peretls the redsoning oul of nes procedents, A-¢us

2701
36.5% {13 Other. {Please chech and specify.}8.278  Sep Actacpmeny g1 .
TRAINING DPEDRTUMITEES

47, In the past S years, whol type of tesining

have yOu garitlspated in? &8, Are there ary types OF teataing which would
. be benefictal 1n carering oul your ALJ
18.0. [1] none {Lo to gquestion 48,1 %-13% functions eore exceditiously asd.or effectively?
"+638
26.27 {17 hatsonal College of State Judicirary M T he

Progran for AL Baoud

. 26,5 [2) ves. Please soecify. 4pe Atfachweny Ki1

36.8 1] Conferences or sesminicy «ponsored by -aeg Sllachrent X1
prafessional associatrons (FALIC. ABA, e
FBA, etc ) m-ine B U

52.7% {1 In-house orieatstion to doenty palicies,
orocedares, GF praclices  %- 333

5.6% [1] Ertorngl travitng b0 specieifzvd ey

{e 3 . arcounting, edenomics, financelr.d?
- -
=
43, for those trafming aclivities 1n whirh you have Darticioated, & ° =
how SAT1ST108 are you with tres in terms of heiping you N il &
betiee corry out your funclions a5 an ALS?P I = T2
- -
i - -
v Xy

p N-219 {49-1} Rationsl College of State Judtciary Programe for ALJS 42.5% 32,67 10.5%  9.6% 5.4f
} %-378 (49-2) Other conferences ur seminars sponsored by prufessicnal 27.2% 52.4% 14,87 &.5% !N
: asLosiations

h-151 (49-2)} in-house orientation to egency policies, procedures,
or prictices

v 48 (49-4) Txteraal trairing in an academic discipline

g

:‘ LA IR BN B BN B AN A I B B O B I B R I TR K R IR IR I T U TR BRI IR NN N TS T S B W ]
3 Trank you for your time and cogperation. Again, we welcome any additional comments you may have on

; these questions and any related i1ssues not covered.
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APPENDIX 11X APPENDIX II
ATTACHHENT I ATTACHHENT T

Cuestion 7 (7-6, 7-8, T7-12)~-Over the years there have beén
many suggestions about how to improve the administrative
process. Some of these are listed below.

{7~-6) For the questien 7-5, if you checked "Very Great,”
"Great,” "Moderate,"” or "Some" please cite the specific
statutory provisions.

1. HEW Social Security and ESI Program.

2. Health and Welfare cases under the Social Security Act,

3. 30 usC & R20(a) 110(a) only.

4., Title S5 UsSC %51 BT SEQ. and its whole thrust and meaning
for adjudicating independence,

S. Atomic Energy Act B189; NRC Hearings should not be under
AFA,

6. Sect. 205{6) of Sccial Security Act.

7. Welfare benefit delermination should be excluded from APA
procedures.

B. while not provided for by statute, HEW claims should not
be heard by ALJs in most cases.

9, Title I and XVI of the SSA.

(7-8) For Cuestion 7-7, if vour checked "Very Great,”
"Great,” "Moderate,” or "Some" please cite the specific
agency rules of procedure,.

1. 47 CFR 30%7({b) and companion rule of FCC 1.525(L) (1]).
2. 20 CRF 404.9118(b) 416.1427a, 416.1535.
3. A hearing must be held within a definite number of days.

4. HEW rules fail to mandate a pre-trial conference after
initial denial. Instead, a "Paper Reconsideration”
parrots the rationalization of the initial denial and
makes excessive number of hearings inevitable (20 CFR
404,909-916, 917}, Support AR 6064 (Levitas Bill)
which corrects this,
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5. BBA hearings are held sometimes Lefore all the evidence
is in -~ cases are docksted when development is not
conpiete.

6. Requests for nearings are filed with no confrontation
between the claisant and the Government to define the
issues,

{7~312) Other. ({Please specify and indicate extent of
improvement.’ .

1. Eliminate review of ALJ decisions by boards of GS-14,
1%, and 16 empleoyees totally devoid of trial/hearing
experience.

2. Ffaster review of initial decisions.

3. On an as needed basis, make provisions for adeguate
equipment and perscanel.

4, Standardize procederes for hearinoes before maior regu-
latory agencies and provide absolute indepencdence for
ALJs.

5. Reduce time for bearing and disposition in benefif cases.

6. Indivivdual coslendaring of cases by ALJs appliying sub-
stantial evidence rule to agency's internal review of
ALJs decision,

7. Adhere to established procedure.

8. There should be an agency which investigates and elimi-
nates unnecessary delays in the administrative process.

8., 1solation of contested issues b means of verified
pleadings - increased engagement of agency ¢r coemmission
personnel to prosecute the Governments interest will
relieve the judge of this burden or increase nis or her
de facte independence.

10. Rules of evidenced should be relaxed. top fighting
the battle against admission of hearsay evidence. This
will reduce the number and length of argument by counsel.

11. Eliminate grade classification discrevancy that now
exists ({GS-15 & l6}.

12. Better liaison with and/or contrel over State agencies.

X
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13.

13,

Complete independence o judge -~ no pressures fLrom any
source - high or low.

Jpgrade the stendards for ALJ appointment =nd improve
the process of seliecting persons for ALJ sppointment.

Provide para-legal support for judges whe demonstrate
A capacity to efficlently use such assistance.

Ko developmenmt of evidence should be requived of 8L3;
it should be complete when received and ready for hearing.

Incre selection of qualified judyes from private bar
by increasing independence, finality, pay zcthority,
prestige, office quality and staff support.

Improved administrative and technolecical support should
not come from the agency but should be piovijed within
the adiudicatory organization.

Increase salaries, have one fixed salary rather than
ingrage steps, put salary on %0 percent pasis of

District Sovernment Judges. It would attract more compe-
tent iudges.
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Question 8~-The U.S5. Tax Court uses a small case procedure fog
cases which involve tax wviclations of $1,5060 or less. The
violator can elect this procedure with an infeormal heacing
before a special trial judge rather tham a formal hearing
before a tax court judge. One of the duties of the special
trial judge is to assist the viclator, if unrepresented,

in presenting all of hissner evidence. The decisicn rendered
by this procedure is final and not appealable. (ould such

a procedure be used by soune agenciesy znd if yes, which ones?

The agencies which were mentioned as being a good pro-
spett for the use of smail case procedure for ceses which
involve tax violations of $1,500 or less are; Labor, ICC,
Cosst Guard, NLRS, Customs, Interior, FTC, $IC, CAB, EHA,
NTSB, Federal Maricvime Commission, Consumer Produce Safery
Commisgion, OSHRC, SEC, R&iiéoad Retirement Aoard, Occupa-
tiﬁnalVSafety and Health Administration, Immigration, EFA,
Postal Service, Transportaticn, Veterans Administration, Food
and Lrug Administration, Agriculture, Internal Revenue Serwv-
ice, and Commedity Futures Trading Commission.

It was stated that this svstem is already in use for
some of the cases in BHA. Some ALJs feel that rate regu-
lations, civil rights cases, and requlatory agencies could

use this system.

Some of the ALJs say the.system should be usedrwhen. _

- - st SR T R T e
monetary considerations are the matters at issue.

who favors using the system on mconetary matters said a $2,000

limit should be set. Ancther said the system shouldvbe-used
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whoen the menetary issue invoiveg & set cum and does aot
involve people living at the poverty level. No public right
on legal precedent should be involved {n these cases. Also,
cases where oniy a desist order ig sought as opposed to a
license sugpengion or revocation should use the system,
Others characierized the types of cagés which would benef.t
from the use of the system as “"small® csases. One ALJ said
the systen shouvld be used when the claimant is challenging
the government and the claimant should choose the {erum.

It was irdicated that the system ghould be used in cases
which derl with violations or ether specific iteas rather
tnan indefinite quantitins, e.9., benefiles, One ALJ warned
if the person ls unrepresented, the decisron could be
struck down Bs unconstitutional or set aside if appealed

because of 2 iack of counsel.
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RTTACHMENT 17X . LETTACHMENT 113
Question % ($-4j~-~The Vetezans Admini<tration through its
Board of Veterans Appeals 1uformally adjudicates disability
cases without & hearing unless it is requested by the indi-
vidual seeking the disability benefits, After the case has
been processed and decided at the regional office level, it
can be appealed to the board. At the boerd the case is
adjudicated by three member panels, generally made up of
two attorneys and a doctor. Each panel has seven attorneys
who assist them. The Cecision of the board is5 final and
not appeslable to zhe G.S5. ?edelal con.ts.

Do you believe this type of informal system could be useé
to help you adjudicate the following types of cases?

{9-4}) Other. Please specify. ;'435

The mejority of the-respoﬁdentstfeel that if a deciziou
cannot be appeaied to the Pederal courts, it is nct an APA
decision. Vested rights are involved and #n APA hearing is
reguared with fuil review rights ir Federal courts. While
such & system could be uwsed, it would sacrifice the guality
gf decisions and duc process rcquirements of APA. The boerd
has been under attack itself and has doubtful valildity in
adjudicating cases. Appeals to ?ederal coutts should always

be available tu persons requesting,gham.

e . N Rt LT R eI R FORRUGE
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16, Pleas= rank the followiang factors as vou believe thevy
cantribute o delev in the Adminisirative Adjediration
Proccss. {Place 1" nest bto the tactor which vou
helieve contribtutes the @ost to Geley. *2% next to the
factar which corntributes the next most %o d=2lay, and s0
onj

~

vo. of
DRLSONS
Re ik responding Percent

{I16-1) TIoo many complex and i 42 5.€
technical cases involving Py 31 4,1
numerous pacticopants 3 1y 2.5

4 2% 3.9
5 33 4.4
6 i2 4.2
7 39 5.2
8 75 10.0
{316-2) Agency reaview of ALJ i 144 19.7
Seriuzionsg 2 €3 8.4
3 40 V.3
4 32 4.5
5 42 5.6
& 27 3.6
7 28 3.7
§ 15 2.0

{16-1; Agency failure to setl 1 61 8.1
priorities theceby wasting 2 57 7.6
rescurces on less urgent 2 3¢ 4.3
issues ‘ 4 41 5.5

5 40 5.3
6 34 4.5
7 43 3.7
g 14. i.z

{76~4) Intentioral deiay by . 1 116 15.5
parties or protesters Yo 2 1065 l14.0
a case 3 53 7.1

4 45 6.0
5 24 3.2
6 25 3.3
7 19 2.5
g g 1.2
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ko, of
Lersons

Renk resconding Percent

{16-5} Lack of venaities for 1 42 5.6
parties or protestors 2 88 1.7

who do delay 3 90 12.0

A 34 {.5

5 45 6.4

g 24 3.2

7 1€ 2.1

g i8 2.4

{16-6) Formal naturs of oral A 4¢€ 6.1
hearings znd the pre~ and 2 27 3.6
post-nearing routine 3 47 6.3

4 48 6.4

5 22 2.9

€ 30 4.0

7 43 5.7

8 42 5.F

(18~7} Lack of deadlines, standards, 1 k¥ 4.9
end/or schedulirs for case 2 32 4.3
pracessing 3 39 5.2

§ 37 4.9

5 Z 3.3

& 4G £.1

7 42 5.6

8 32 4.3

{16~8) Agency fallure to establish 1 39 5.2
clear ovolicy 2 49 €.5

3 36 £.8

4 39 5.2

5 37 §.9

6 36 4.8

7 28 3.7

8 41 5.5

9 1 6.1
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Gnestion 24--Dn you have comments otner than the items
Tisted on why you believe *he present ALJ application
process favors government attorneys over attorneys in the
private sector®

The way the aqualification system is set up, Government
attorneys pussess a greater concentration of the specialized
experience required, and it is easier for them to cualify
because they seem to have better gualifications, more onvar-
tunity to iearn cof the vacancies, and are more familiar with
the way the government's system coerates. Some ald's mep-
tioned that the current selection system causes inbreeding.
It was felt that eqguivalent experience in the nrivate sector
woild not be acceptable ur would be weighted less than
government experience durine the gualifying process, Therws
wis also ¢ feeling that government attorneys used as refer~
ences enhance gualifications of the apnlying government
attorneys on the vouchers. Private attorneys! references
usualliy private attorneys tliemselves, are more honest and
less effusive in their woucher recommendations. ne ALJ
said selection certification most often helos government
attorneys. Others said there is too much emphasis on special
agency experience. One ALJ pointed out that because "out-

siders"” must enter at & beginning stev,; while governnent

lawyers may enter at higher instep levels, the pay spread
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is Eften 510,000 or more per vear. Thic discéuraceg oualif,ad
cutsiders. A counle of ALJs 33id th?>j0h hes caccived fuwaf-
ficient vublicity in the orivate sector. It was felt there

is too much delay in processing the asplications., & {ew

ALJs maintain that CSC is partial or biased in their selection
process toward government attorneys.

Many interesting comments were made. 3Some are as follows:
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nthusiasn to becowe

ALJs-~they use the political system to become state
court or judicial court 3juvdges.

~~It is eagsier to maintain integrity and resvect as
& governmpent attorney.

~~Pew private practice azttorneys can cuzliifyv on 2 vears
of administrative law.

-~-Moving and other expenses are a deterrent toc the
private attornev.

--A private attorney's current emplover or firm has
advance notice on his effert tec relocate.

--Qualifying experience such as teaching, arbitration,
and trial without record are excluded from considera-
tion.

There were a few comments from the ALJs which seemed to

indicate & bias on their par*. One such comment was "* * =#

governmernt lawyers are more adanted to system * * * ¢
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ATTACHEERT VII KTTACHMENT V11

puestion 28~~If vou had complete authority to change current

application requirements or selection practices, would vou
make any chances? 1f so, pleagse describe thewn,

It seems to be the general consgensus to abtolish the
yoeucher system and substituﬁe examination certification by
peers rather than €SC. Since there is a voucher system,
it should be mcore selective and vpersonal.

As for examinations, it iec stated that the recuirement
for the written exam or dpcision and the gral i{aterview be
eliminated., It is felt that the appellate-court problems
on the written test hw replaced with an adninistrative law
trial problem and that & physacal as well as evsycholosical
exam be given. There should alsoe be more emphasis placed
on the ability te analyze evidence,'write concigely and
reach decisions prompily.

it is fely that one gualification that should be stressed
for an ALJ position is more trial experience, and this should
be made mandatory with no substitutions, it is stated in
several guestionnaires that nontrial exoerience should be
eliminated as a qualification and the applicant should have
10 years experience as a lawyer. Others stated that the
400-day application reauirements should be lowered and
credit for all legal work performed, including experience
vutside of the Fedéral Government, should te given rather

than trial work alone. Other qualiifications shculd congist

88
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of wmore inquiry being made about the ap, liceant's temverament
and ability to nandle hostile witnesses. There are some wno
think the 2-year trial experience within the last 7 vears
should be chaneed to simply 2 vears® trial experience encbling
clder lawyers who once tried cases elingible for arvpointment.

It was brought out that C5C should have the vower of
appointment instead of agency heads, whereas others think
ALJs should be appointed by the President and apnroved by
the Senate. They alsn felt that every existing ALS should
be reguired &0 at least get Senate .pproval.

1t was stated that CSC should kave open processing to
public scrutiny and reguire %t to be bublisheé and f0llow
ghiective criteria. The present lenath of the application
and delays in processing time are discoureaging many gualified
individuals., The application should be substantially short-
ered and they should be processed promptly (within 2 to 3
months), It was also recommended that the standard form
171 replace the current application.

The experience~-eviluating personnel should be brought
to a greater understanding of the characteristics end nature
of work performed by lawyers in private practices.

The reference check should be done away with and réplaced
with a morc viable interview panel, however, the low-araded

CSC representatives should be eliminated,
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There ara resoondents who felt cthat the experience
reguirement in administrative law should e eliminasted or
reduced. However, others feel thaet extensive esperience
with administrative law cases should be made an absolute
rejuirement.

There are ¢ number of people who think veteran's pre-
ference should be eliminatci and the top three choices should
be increased to 10 or :5.

It is felt that there should be a divisicn separating
GS~16 and GS-15% ALJs. There is a diffevence between reoegu-
latory proceedings heard by G5-16 and those heard by PEW
ALJs. One individoesal stated t¢hat he would not permit nen
or women to be dravn frorn HEW's list of GS-1% ALIs ve fill
GS-16 positions.

There are a number of people who feel that the current

applicaticn requirements or selection practices a~« great.

They worldn't change & thing.
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" Questicon 34-~13 the svsten to determine AL productivity

<

Lased on any of the following methods? {Check c¢nlv if wes.)
{34-1}) Specified numpber of cases per month.
(34~-2} weighting of cases based on time it takes to adiudicate
each type of case.

{343} Time standard for each tvpe of case.
{34-4; Time standerd for cach stale of case.
{34~-5) Other, please specify.

There is & national averaqe established upon vasgt records
that all ALJs try to meet each month. When they do not
reach tha naticonal average, they are repremanded.

Most respondents stated that ALJ productivity is based
on the lengtnh of the trial and transcript: whereas. others
said it was Jdeteimined orn the number of decisions vearlw
fwith no referance to complexity of ceses), ouacterly aad
monthly. Weight lg placed heavily »n numbers,

Une respondent stated that there is a constant check

by the chierf ALJ tg ensure that the work is up to date and

the case load is covered.
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ztion 35--7s one of the following feasi
ing ALJ productivity in yvoar agencv?
Specified numher/month.

Weighting of cases based on time it takes to adiudicate
each trpe of case.

Time standard for class or case.

Time standard for each etagze of case.

Qther, pleasz specify.

y

bie for deter-
Check nnlv ig vyes.}
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It was stated that there is too much variation in the
nature of cases to s2t & simple criterion. One regpendent
stated, "Except in extraordinary clrcumstances, oroductivity
of Judges can nct and should not be measured, If high
ualibe: judges are appainted, productivity will take care of
itself.”

1t ie felt that productivity should be welighbted by
type Of result, i.e., diswissal, afficrrmetion, teversel, or
partial reversal. There should be individual vonterences
with ALJs concerning productivity and units per vear should
be reported by quarter with individual's performance comnared
with peer‘s averages.

Thinys which should be considered in determining the
productivity of ALJs are cese load, analyzation, time standard
from request for hearing and receipt of file, and time stand-
ard from date the case was assigned to ALJ until- the decision

is rendered.
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]

guestion 38--C . what basis does youy agency review ALJ

decigions?

The maiority of the people who answered the auestion
stiited that their agency review ALY decisgsions based on their
own motion review, There i8 also a redguest by the claimax
and etaff recommendations. Others are done on a gselective
basis depending on the central office esvalvation of the ALJ,
spot éheckinqw and random sanpling.

Lately attempts are being made to review i3 decisions
¢f low producers. In some agencies, there is a review avaff
who reviews aevery case and recommends cases f[or review by

CscC. .
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ATTACHMENT X1 . ATTACKHERT XX
veestion $6--In vour ovinion, whaich of the following nest
defines “superior® performance by &LJs in your acency?
{Check each that apolies.:

Writing a large number of decisions in & relstively short
neriod of time.

Achieving a large numbher of settlements in cases bYefore vou.

Worklng a% a psace which permits the ceasoning out of new
precedents,

Cthrer {Please check and specify.)

The following opliniong were siated asg superior oer-
formance by AlJg:

1. Writing aa ranv decisiony as vossible, zrovided a foll
am} adequate heavinoe is held, & wall-reasoned deciszion
is isaued, and justice and eyuity are served.

. Quality and ouantity in a reasonsgdle time,

3. Takwing whatever time 1g necessary to be fair 1o hoth
parties,

4. Welleconducted hearings.

S. Logical arrancement of docket and office Sutics.

6, Judicial temperament snd human concern.

7. Instillinmg cuniidence in the perscn seeking relief
before an administrative agency that he and all affected
nvarties have had 2 fair hearing by an impartial -sjudqge

who will decide the matter on its merits.

8. Caivrying a fair share of the caseload and disvosing
of the cases as expediticusiy as possible.
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Guestion 48~-Are there anv tvoes of training which wouid be
censiiciel in carrying out your ALY functions more expegi-
tiously? (If vyes, please specifv.)

Synopsis of Answers

Many ALJs gaid training would be beneficial o them in
cartying out their functions, Often mentioned wes in-house,
reqgional, or agency workshops of ALJs to exchanae ideas, dig-
cuss common problems, and provide 2 venicle for asency orien-
ration, volicy, and vrocedures irformation dissemination.
The ALJ pcogram at the National Colleoe of State Judiciscw,
Reno, Wevada, was often mentioned ar degirable trainina,
Conferences ard seminarg sponsored by vrofessionz] praganiza-
vions, such as Federal Administrative Law Julse Conference,

Amevican Har Associstion, Federal Rar Acgociation, were

)

listed as helpful trainina., The 7judues wvrced that adminjis~

U

trative leave, travel, and per diem bhe granted hy the aqency
for attendance at these professional conferences and sewninars,
They added that often the agency is no: willinag to spend
the money for their training.

The subjects the ALJs wanted tauqhtﬂxeiﬁﬁgd to law in

735

;ﬁ’their agency

general, the specialty area they work on'g%j
or the efficient accomplishment of their -§ob. Some ALIJs
wanted refresher courses tatrght in-the apolicable law and

regulations; others asked for continuina jurisprudence
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training. Many 3Lis felt seminars to 5iscués and analvze
new statures, iaws, egency reqgulations, and recent ALJ or
court gecisions would be guite useful. ALJs also favored
coveses in administravrive law, judicial review, and sub-
stantive Jaw.

One training specialty mentioned again and again by the

BHA's ALJs is medicdal training. They said they need neédical

ty
-7

ks

trainin n order to

e

pe]
[N

more competently determine the diszabil
cases they decide. Other specialty or technical ateas in
which training is needed are as follows: ratemaking, econo-
mics, eccounting and finance, bookkeeping, tax law, settle-
ment techniques, industry technology, and vetational matters.
Alis were wvery much concerned with efficient accomplisbtment
of their job. Continuing education was menticned and some
judges thought thev shouid be aranted a sabbastical for pur-
suit of these studies. dowever, more often training in
the actual mechanics of qetting the job done was requested,

Strongly advocated were training in trial end hearina
procedures, techniques, evifence as it should be applied in
administrative litigation, writing style, decision writing,
and executive and managerial techniaues.

Finally, rotation to other agencies under ths ALJ loan

program was mentirned as a good training tool.
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